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In the United States District Court 
for the District of Arizona 


No. 2343 


CAL-NINE FARMS, a Corporation, 
Plaintiff, 
VS. 


ELMER F. SHEPARD & KATHRYN M. SHEP- 
ARD, His Wife, 
Defendants. 


COMPLAINT 


Comes Now plaintiff and complains of defendants 
as follows: 
First Count 


It 
Plaintiff is a corporation organized and existing 
under the laws of California, and is a citizen of 
California. Defendants are citizens and residents of 
Arizona. The amount in controversy in this case 
exceeds $3,000.00 exclusive of mterest and costs. 


Il. 

On or about November 18, 1954, plaintiff entered 
into an option agreement with defendant Elmer F. 
Shepard, whereby in consideration of the payment 
of $2,000.00 plaintiff was given an option for two 
months to purchase that certain Jand in Marieopa 
County more particularly described as follows: 


The North % of Sec. 21, Township 1 North, 
tange 9 West, Gila & Salt River Base & Meridian. 
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III. 

On or about January 11, 1955, plaintiff exercised 
its option rights under the agreement referred to in 
Paragraph II and agreed with defendants to pur- 
chase said land together with the following de- 
scribed personal property, which under certain 
escrow instructions, hereinafter referred to, Was con- 
sidered to be a part of the real property: 


Pomona Deep Well Turbine, Pump, 360 feet 
of column, tubing and shaft, Serial # PM3885 ; 
Superior 60510 Natural Gas Engine, Serial 
#15350; and Fairbanks Horse Gear Head 
FN6A 1:2 ratio WLS Watson Splicer Drive 
w/f flanges, Serial #PN219. 


for a price of $80,000 payable as follows: $18,000 
down, $2,000 paid for option eredited on purchase 
price, principal balance of $60,000 payable in seven 
annual installments commencing February 1, 1956, 
and progressing in amount from $7,000 in 1956 to 
$10,500 in 1962, together with annual installments of 
interest at the rate of 5% per annum on the unpaid 
balance. This agreement of purchase was evidenced 
by certain escrow instructions signed by plaintiff 
and defendants on January 11, 1955, and directed to 
the Phoenix Title & Trust Company as escrow agent. 
Said land and property was then owned by defend- 
ants as community property. 


IV. 
Plaintiff has paid to defendants the sum of $20,- 
000 as required by the agreement referred to in 
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Paragraph III, and has performed all of the things 
required of it by said contract. 


V. 

Immediately prior to the execution of the option 
agreement referred to in Paragraph IT, during the 
negotiations prior to said execution, defendant 
Elmer Shepard made the following warranties and 
representations to plaintiff’s agents, Ernest Otto & 
Henry Haas: 


(a) He represented that the well on said land 
was in good working order and in good state of 
repair. 


(b) He represented that the well on said land 
was capable of pumping an average of twenty-two 
hundred (2,200) gallons per minute, and would con- 
tinue to have such capacity. 


VI. 
Each of said warranties and representations was 
a part of defendants’ undertaking and promise 
under the land purchase agreement referred to in 
Paragraph ITI, and was bargained for by plaintiff 
in entering into said agreement. 


VIT. 

Each of said warranties and representations was 
false, said well being in bad and steadily deteriorat- 
ing condition, and incapable of pumping twenty-two 
hundred (2,200) gallons per minute at the time the 
land was turned over to plaintiff. 
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Wane 

Defendant Elmer Shepard knew the same were 
false, or made the same in reckless or negligent ig- 
norance and disregard of whether they were true or 
false. 

Ie. 

Defendant made said representations wantonly, 
wilfully and maliciously, with intent that they 
should be relied upon by plaintiff’s agents, said 
Otto & said Haas, and acted on by said agents who 
would be induced thereby to pay the purchase price 
of 80,000 for said land. 


DS 
Said representations and warranties were ma- 
terial to the above-described transaction regarding 
said land, in that the condition and capacity of a 
well on desert land is an important and often con- 
trolling factor in the value of such land. 


Bsa, 

Plaintiff’s agents were ignorant of the falsity of 
said representation and warranties, believed the 
same to be true, and relied thereon in entering into 
the agreement above described for the sale of said 
land. 

PJD 

Plaintiff’s agents were prevented by defendant 
Klmer Shepard from ascertaining the truth as to 
said representations, and plaintiff’s agents further 
made such other investigation as they reasonably 
could as to the truth of said representations, all 
without learning of the falsity of said representa- 
tions. 


=1 
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RMA. 

As a direct and proximate result of the above de- 
scribed misrepresentations of defendant Elmer 
Shepard, plaintiff has been forced to drill a new 
well and install new equipment therein, all to plain- 
tiff’s damage in the amount of $22,500.00. 

LOL 

As a direct and proximate result of the above- 
described misrepresentation of defendant Elmer 
Shepard, plaintiff suffered a partial failure of its 
eotton crop grown on said land, as a result of lack 
of water, all to plaintiff’s damage in the amount of 
$23,025.00. Defendant Elmer Shepard knew that 
plaintiff contemplated raising cotton on said land, 
and he further knew that an adequate supply of 
water was essential for a cotton crop. 


Wherefore, plaintiff prays that: 
l. It have judgment against defendants in the 


amount of forty-five thousand five hundred twenty- 
five dollars ($45,525.00) actual damages; 


2. It have judgment against defendants for 
twenty thousand dollars ($20,000.00) punitive and 
exemplary damages; 

3. It recover its costs herein expended; 

4. It have such other relief as to the Court may 
seem just and proper. 

RAGAN & REHNQUIST, 
By /s/ WILLIAM H. REHNQUIST, 
Attorneys for Plaintiff. 
[Endorsed]: Tiled December 15, 1955. 
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ANSWER 


Come Now the defendants, and for answer to 
plaintiff’s complaint, admit, deny and allege as 
follows: 

Jt. 

Admit the allegations of paragraphs I, Il and 

Iii of plaintiff’s complaint. 


1G 

Deny the allegations of paragraphs IV, V, VI, 
VII, VII, IX, X, XI, AIL MIT ands 3 ee 
plaintiff’s complaint. 

III. 

Defendants allege that the option to purchase 
referred to in plaintiff’s complaint, a copy of which 
is attached hereto, marked Exhibit ‘*A’’ and made a 
pait hereof by reference as if set out at length 
herein, and the escrow instructions to Phoenix Title 
& Trust Company, Escrow No. 522656, dated Jan- 
uary 11, 1955, a copy of which is attached hereto, 
marked Exhibit ‘‘B’’ and made a part hereof by 
reference as if set out at length herein, constitute 
the entire agreement between the parties for the sale 
of the property described in plaintiff’s complaint, 
and that no other, further or different agreement, 
whether oral or written, exists between the parties; 
that no representations, warranties or undertakings 
were made to plaintiff by these defendants, or 
either of them. 


Cal-Nine Farms, etc. 9 


Wherefore, defendants pray that plaintiff take 
nothing by its complaint; that defendants be 
awarded their costs necessarily incurred herein, and 
for such other and further relief as the court deems 
proper in the premises. 


KRAMER, ROCHE & PERRY, 


iby /s/ F. HAZE BURCH, 
Attorneys for Defendants. 


EXHIBIT A 


(Copy.) 
OPTION TO PURCHASE 


This Agreement, made this 17th day of November, 
1954, by and between FE. F. Shepard, of Buckeye, 
Arizona, hereinafter called first party, and Ernest 
H. Otto and Henry Haas, hereinafter called second 
parties, Witnesseth: 

Whereas, the first party is the owner of certain 
real estate situated in Maricopa County, State of 
Arizona, described as follows: 


The North Half of Section 21, Township One 
North, Range Nine West, G&SRB&M, Mari- 
copa County, Arizona, 

and the following personal property: 


1. House trailer and furnishings. 
2. Approximately 100 irrigation siphon tubes. 
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And Whereas, the second parties desire an op- 
tion to purchase said real and personal property: 


Now Therefore, the first party, in consideration of 
Two Thousand and No/100 Dollars ($2,000.00) 
duly paid by the second parties, receipt of which 
is hereby acknowledged, agrees to sell and convey 
to the second parties and to their successors or 
assigns, at any time before twelve o’clock noon, on 
January 17, 1955, the following described real estate 
situated in the County of Maricopa, State of Ari- 
zona, to wit: 


The North Half of Section 21, Township One 
North, Range Nine West, 


including the following personal property: 


1. House trailer and furnishings. 
2, Approximately 100 irrigation siphon tubes. 


for the price of Eighty Thousand and No/100 Dol- 
lars ($80,000.00), good and lawful money of the 
United States of America, payable as follows: 


A down payment of Twenty Thousand and No/100 
Dollars ($20,000) wpon acceptance of said option, 
the Two Thousand Dollar ($2,000.00) payment 
under option shall be credited on the down payment. 


The balance with interest at 5% payable as fol- 
lows: 


$7,000.00 plus interest on or before February 1, 
1956 

$7,500.00 plus interest on or before February 1, 
1957 
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$8,000.00 plus interest on or before February 1, 
1958 

$8,500.00 plus interest on or before February 1, 
1959 

$9,000.00 plus interest on or before February 1, 
1960 

$9,500.00 plus interest on or before February 1, 
1961 

$10,500.00 plus interest on or before February 1, 
1962 


It is further agreed that if the second parties ex- 
ercise the option to purchase the said property, 
under the terms aforesaid, on or before the date 
of expiration as provided herein, the first party 
will place said agreement and sale in escrow with 
a Title Company. 


The first party further agrees not to sell or offer 
for sale the above-described real estate during the 
hfe of this option. 


It is further agreed that time is of the essence 
of this contract, and that unless the second parties 
shall tender their acceptance of said offer to sell 
by said first party as above set out on or before 
the 17th day of January, 1955, this contract shall ex- 
pire and terminate by limitation, and a failure on 
the part of the second parties, their successors or 
assigns, to perform the conditions provided herein, 
shall work as a forfeiture of all money paid as a 
consideration for this agreement, and the said con- 
sideration shal] be retained by the first party as 
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full payment and settlement for the option granted 
by this instrument. 


This agreement shall constitute the entire contract 
between the parties hereto, and no modification 
hereof, shall be binding unless indorsed hereon in 
writing and no agent, salesman, or person other 
than an officer of the second parties, is or shall be 
authorized to modify the terms of this instrument or 
to change anv of the provisions hereof. 


Witness Our Hands this 18th day of November, 
1954. 
/s/ HE. F. SHIP ATAS, 
/s/ ERNEST H. Oise, 


/s/ HENRY HAAS. 


State of Arizona, 
County of Maricopa 


On this, the 18th day of November, 1954, before 
me, the undersigned Notary Public, personally ap- 
peared E. F. Shepard, Ernest H. Otto, and Henry 
Haas, known to me to be the persons whose names 
are subscribed to the foregoing instrument and who 
acknowledged to me that they executed the same for 
the purpose therein contained. 


[Seal] RUTH S. BRINCK, 
Notary Public. 


My Commission Expires May 14, 1956. 


SS. 
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Cal-Nine Farms, ete. 17 


[Title of District Court and Cause. ] 


AMENDED COMPLAINT 


Comes Now plaintiff and complains of defendants 
as follows: 
First Count 


ile 
Plaintiff is a corporation organized and existing 
under the laws of California, and is a citizen of 
California. Defendants are citizens and residents of 
Arizona. The amount in controversy in this case 
exceeds $3,000.00 exclusive of interest and costs. 


Li 

Plaintiff brings this action in its own right and 
as assignee of the rights of Ernest Otto and Henry 
Haas. 

ITT. 

On or about November 18, 1954, said Ernest Otto 
and Henry Haas entered into an option agreement 
with defendant Elmer F. Shepard, whereby in con- 
sideration of the payment of $2,000.00 plaintiff was 
given an option for two months to purchase that 
certain land in Maricopa County more particularly 
described as follows: 


The North 1% of Sec. 21, Township 1 North, 
Range 9 West, Gila & Salt River Base & Meridian. 


Otto and Haas took this option with the intent 
that it be taken up by plaintiff, a corporation which 
they contemplated forming under the laws of Cali- 
fornia. 


18 Elmer F. Shepard, et uz., vs. 


IV. 

On or about January 11, 1955, plaintiff exercised 
its option rights under the agreement referred to in 
Paragraph ITI and agreed with defendants to pur- 
chase said land together with the followmg de- 
scribed personal property, which under certain es- 
crow instructions, hereinafter referred to, was con- 
sidered to be a part of the real property: 


Pomona Deep Well Turbine, Pump, 360 feet 
of column, tubing and shaft, Serial No. 
PM3885; Superior 60510 Natural Gas Engine, 
Serial No. 15350; and Fairbanks Horse Gear 
Head FN6A 1:2 ratio WLS Watson Splicer 
Drive w/f flanges, Serial No. PN219 


for a price of $80,000 payable as follows: $18,000 
down, $2,000 paid for option credited on purchase 
price, principal balance of $60,000 payable in seven 
annual installments commencing February 1, 1956, 
and progressing in amount from $7,000 in 1956 to 
$10,500 in 1962, together with annual installments of 
interest at the rate of 5% per annum on the unpaid 
balance. This agreement of purchase was evidenced 
by certain escrow instructions signed by plaintiff 
and defendants on January 11. 1955, and directed 
to the Phoenix Title & Trust Company as escrow 
agent. Said land and property was then owned by 
defendants as community property. 


We 
Plaintiff has paid to defendants the sum of 
$20,000 as required by the agreement referred to in 
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Paragraph IV, and has performed all of the things 
required of it by said contract. 


VI. 

Immediately prior to the execution of the option 
agreement referred to in paragraph ITI, during the 
negotiations prior to said execution, defendant El- 
mer Shepard made the following warranties and 
representations to Otto and Haas, who were plain- 
tiff’s agents and are plaintiff’s assignors: 


(a) He represented that the well on said land 
was in good working order and in a good state of 
repair. 

(b) He represented that the well on said land 
was capable, on an average, of pumping twenty-two 
hundred (2200) gallons per minute and would con- 
tinue to have such a capacity for a reasonable time. 


(ec) He concealed from Otto and Haas the his- 
tory and condition of said well. 


Sy Jig 
Each of said warranties and representations was 
a part of defendants’ undertaking and promise 
under the land purehase agreement referred to in 
Paragraph IV, and was bargained for by plaintiff 
in entering into said agreement. 


VIII. 

Each of said warranties and representations was 
false, said well being in bad and steadily deterio- 
rating condition, and incapable of pumping twenty- 
two hundred (2,200) gallons per minute at the time 
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the land was turned over to plaintiff. Contrary to 
the statements of defendant Shepard, said well had 
a history of costly and unsatisfactory repairs. 


TeX 

Defendant Elmer Shepard knew the same were 
false, or made the same in reckless or negligent 
ignorance and disregard of whether they were true 
or false. 

x. 

Defendant made said representations wantonly, 
wilfully and maliciously, with intent that they 
should be relied upon by plaintiff’s agent, said Otto 
and said Haas, and acted on by said agents in that 
plaintiff would be induced to pay the purchase price 
of $80,000 for said land. 


XI. 

Said representations and warranties were mate- 
rial to the above-described transaction regarding 
said land, in that the condition and capacity of a 
well on desert land is an important and often con- 
trolling factor in the value of such land. 


XII. 

Plaintiff’s agents were ignorant of the falsity of 
said representation and warranties, believed the 
same to be true and relied thereon in entering into 
the agreement above described for the sale of said 
land. 

XITI. 

Plaintiff’s agents were prevented by defendant 

Elmer Shepard from ascertaining the truth as to 
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said representations, and plaintiff's agents further 
made such other investigation as they reasonably 
could as to the truth of said representations, all 
without learning of the falsity of said representa- 
tions. 

XIV. 

As a direct and proximate result of the above- 
described misrepresentations of defendant Elmer 
Shepard, plaintiff has been forced to drill a new 
well and install new equipment therein, all to plain- 
tiff’s damage in the amount of $22,500.00. 


KV. 

As a direct and proximate result of the above- 
described misrepresentation of defendant Elmer 
Shepard, plaintiff suffered a partial failure of its 
eotton crop grown on said land, as a result of lack 
of water, all to plaintiff’s damage in the amount of 
$23,025.00. Defendant Elmer Shepard knew that 
plaintiff contemplated raising cotton on said land, 
and he further knew that an adequate supply of 
water was essential for a cotton crop. 


Wherefore, plaintiff prays that: 
1. It have judgment against defendants in the 


amount of forty-five thousand five hundred twenty- 
five dollars ($45,525.00) actual damages; 


2. It have judgment against defendants for 
twenty thousand dollars ($20,000.00) punitive and 
exemplary damages; 


3. It recover its costs herein expended; 
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4. It have such other relief as to the Court may 
seem just and proper. 
RAGAN & REHNQUIST, 


By /s/ WILLIAM H. REHNQUIST, 
Attorneys for Plaintiff. 


[Endorsed]: Filed May 17, 1956. 


[Title of District Court and Cause. ] 


MINUTE ENTRY—THURSDAY, MAY 17, 1956 


Honorable Dave W. Ling, United States District 
Judge, presiding. 


This case comes on regularly this day for trial. 
Keith Ragan, Esq., and William Rehnquist, Esq., 
are present for the plaintiff. Haze Burch, Esq., 
appears as counsel for the defendants. 


Counsel for the plaintiff presents and files Motion 
for Leave to File Amended Complaint. 


It Is Ordered that said motion is granted and 
that defendants be allowed to file answer to 
amended complaint at a later date. 


Counsel for the defendants reads into the record 
an answer to amended complaint. 


The rule on witnesses is invoked and the follow- 
ing witnesses are sworn and excluded from the 
Courtroom: 
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Robert H. Theibeau 
Roosevelt Brooks 
Ernest H. Otto 

H. Walker Harrison 
Ernest Wood 

Mark Makin 

Henry Haas 

Elmer F. Shepard 


Henry Haas and Elmer F’. Shepard are excepted 
from the Rule. 


Plaintiff’s Case: 


Ernest H. Otto is called and examined on behalf 
of the plaintiff. 


The following plaintiff’s exhibits are admitted 
in evidence: 


1—Option agreement to purchase. 
2—Eiscrow Instructions. 

3—Bill. 

4—Bills. 

o— Bills. 

6—Bills. 

7—Bills. 

At 12:00 o’clock noon, It Is Ordered that the fur- 
ther trial of this case is continued to 2:00 o’clock 
p.m. 

Subsequently, at 2:00 o’clock p.m., the parties 


and all counsel are present pursuant to recess and 
further proceedings of trial are had as follows: 
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Plaintiff’s Case Continued: 


Ernest H. Otto is recalled and further examined 
on behalf of the plaintiff. 
Elmer F. Shepard is called and cross-examined 
as an adverse party. 
Gordon Cameron is sworn and examined on he- 
half of the plaintiff. 
The following Plaintiff’s exhibits are admitted 
in evidence: 
8—Assignment. 
9—Bills of State Tractor & Equipment Co. 
10—Statements of State Tractor & Equipment 
Co. 
11—Statement of Gordon Cameron. 
12—Record of State Land Department. 
13—Record of State Land Department. 
14—Photostats of Log of Gordon Cameron. 


At 4:20 o’clock p.m., It Is Ordered that the 
further trial of this case is continued to Friday, 
May 18, 1956, at 10:00 o’clock a.m. 


[Title of District Court and Cause. ] 


MINUTE ENTRY—FRIDAY, MAY 18, 1956 
Honorable Dave W. Ling, United States District 
Judge, presiding. 


The parties and counsel are all present pursuant 
to recess and further proceedings of trial are had 
as follows: 
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Plaintiff’s Case Continued: 


Gordon Cameron is recalled and further exam- 
ined on behalf of the plaintiff. 

Kenneth Brown is sworn and examined on behalf 
of the plaintiff. 

Elmer F. Shepard is reealled and further exam- 
ined as an adverse party. 

Plaintiff’s exhibit 15, Statements, is admitted in 
evidenee. 

Robert Lamford is sworn and examined on behalf 
of the plaintiff. 

Mark Makin, heretofore sworn, is called and ex- 
amined on behalf of the plaintiff. 

Henry Haas heretofore sworn, is ealled and ex- 
amined on behalf of the plaintiff. 


At 11:55 o’clock a.m., It Is Ordered that the fur- 
ther trial of this case is continued to 2:00 o’elock 
p.m. 

Subsequently, at 2:00 o’clock p.m., the parties 
and counsel are all present pursuant to recess and 
further proceedings of trial are had as follows: 


Plaintiff’s Case Continued: 

Plaintiff’s exhibit 16, Cotton Loan Program 
Schedules, is admitted in evidence. 

Simcoe Walmsley is sworn and examined on be- 
half of the plaintiff. 

Plaintiff’s exhibit 17, Memorandum, is admitted 
in evidence. 

James R. Carter is sworn and examined for the 
plaintiff. 
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Plaintiff’s exhibit 18, Flow Chart, is admitted in 
evidence. 

Verner A. Tower is sworn and examined for the 
plaintiff. 

C. K. Roberts is sworn and examined for the 
plaintiff. 

Plaintiff’s exhibit 19, Certificate of Corporation 
Commission, is admitted in evidence. 

The plaintiff rests. 

Counsel for the defendant moves for judgment 
for the defendant and states his grounds therefor. 


It Is Ordered that said motion for judgment is 
denied. 


Defendants’ Case: 
The following defendants’ witnesses are called 
and examined: 
Robert. H. Thiebeau 
Roosevelt Brooks 
At 3:20 o’clock p.m., It Is Ordered that the fur- 


ther trial of this case is continued to Monday, May 
21, 1956, at 2:30 o’clock p.m. 


[Title of District Court and Cause. ] 


MINUTE ENTRY—MONDAY, MAY 21, 1956 
Honorable Dave W. Ling, United States District 
Judge, presiding. 


The parties and counsel are all present pursuant 
to recess and further proceedings of trial are had 
as follows: 
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Defendants’ Case Continued: 


Francis J. Lancey is sworn and examined on be- 
half of the defendants. 

Defendants’ exhibit A, Statement, is admitted in 
evidence. 

Ernest Wood, heretofore sworn, is called and ex- 
amined for the defendant. 

The following defendants’ witnesses are sworn 
and examined: 


Lyman Miller 
William Kimes 


Lyman Miller is recalled and further examined 
on behalf of the defendants. 

Elmer F. Shepard is called and examined on be- 
half of the defendants. 

The defendants rest. 


Rebuttal: 


Ernest H. Otto is recalled and further examined 
for the plaintiff. 


It Is Ordered that the record show the deposition 
of Elmer EF’. Shepard may be considered in evidence 
on stipulation. 


Both sides rest. 


It Is Ordered that the record show this case will 
be submitted upon the filing of briefs; that plaintiff 
is allowed 20 days to file opening brief, the de- 
fendant 20 days to answer and the plaintiff 10 
days to reply. 
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[Title of District Court and Cause. ] 


MINUTE ENTRY 
FRIDAY, NOVEMBER 23, 1956 


Honorable Dave W. Ling, United States District 
Judge, presiding. 
This case having been submitted and by the court 
taken under advisement, 


It Is Ordered that judgment will be entered for 
the plaintiff in the sum of $35,106.40. Of this 
amount $22,606.40 is the cost of a new well and the 
balance, $12,500.00, is for crop damages. 


[Title of District Court and Cause. ] 


DEFENDANTS’ OBJECTIONS TO PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS 
OF LAW SUBMITTED BY PLAINTIFF 


J. 
Defendants object to proposed Findings of Fact, 
numbered I to X VITI, for the reason that the same 
are not supported by the evidence. 


101, 

Defendants object to each of the proposed Con- 
clusions of Law, numbered II, ITI, IV and V, for 
the reason they do not, nor does any one or more of 
them, contain a correct statement of the law ap- 
plicable to the factual situation presented by the 
evidence. 
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HUE: 

Defendants respectfully request that the Find- 
ings of Fact and Conclusions of Law to be entered 
by the Court, under the evidence and the law there- 
unto applicable, be as follows: 


Findings of Fact 


Jif 

On November 17, 1954, defendants Elmer F. 
Shepard and Kathryn M. Shepard entered into an 
option to purchase agreement with Ernest Otto and 
Henry Haas. The option to purchase concerned 
certain land located in the State of Arizona, County 
of Maricopa, more particularly deseribed as fol- 
lows, to wit: 


The North One-Half of Section 21, Township 
1 North, Range 9 West, Gila and Salt River 
Base and Meridian. 


TI. 

That said Otto and Haas had the opportunity to 
invesigate said property and the chattels thereon 
and did, in fact, investigate the same, and there- 
after entered into the option agreement aforesaid. 


Leg 
That said Otto and Haas entered into said option 
agreement by virtue of their own investigation of 
the aforesaid real property and not by reason of 
any representations made to them by the defendants 
Shepard, or either of them. 
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IV. 

That the value of the aforesaid real property at 
the time the option agreement was entered into was 
in excess of the purchase price paid by the plaintiff, 
who is the assignee of said Otto and Haas, and 
plaintiff has not been damaged. 


Conclusions of Law 


ie 
The Court does not have jurisdiction of the mat- 
ter because plaintiff is not a proper party plaintiff. 


Schwartz v. Durham, 
52 Ariz. 256, 80 P. 2d 456. 


1a, 

The Federal Court is bound to follow the con- 
trolling rules of substantive law, as declared by 
state legislatures or the highest state courts, in all 
eases based on diversity of citizenship jurisdiction, 
unless a Federal constitutional or statutory question 
is involved. 


Erie Rr. Co. v. Tompkins, 
58 Sup. Ct. 817, 304 U.S. 64, 82 Law Ed. 88. 


New York Life Insurance Co. v. Rogers, 
126 F. 2d 784 (CCA Ariz.). 


IIT. 

The measure of damages to be applied in this ease 
is the difference between the real value of the prop- 
erty purchased and the value it was represented to 
be worth. 
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Lutfy v. R. D. Roper & Sons, 
51 Ariz. 495, 115 P. 2d 161. 


Wooley v. Locarnini, 
Be Ariz. 539, 164 P. 319. 


Curry v. Windsor, 
P2ek raze 108, 194 P. 958. 


Ren v. Jones, 
Be ATiz. 476, 1 P. 2d 110. 


Hidalgo v. McCauley, 
50 Ariz. 178, 70 P. 2d 443. 


sly 
An action for fraud 1s a personal action, not as- 
signable. 


Schwartz v. Durham, 
52 Atiz. 206,80 P. 2d 456. 


ay 
A corporation not in existence at the time of an 
alleged fraud has no legal right to bring an action 
for fraud based upon negotiations between a seller 
and third parties. 


Nearpark Realty Corp. v. City Investing 
Company, 112 N. Y. Supp. 2d 816. 
Fox v. Hirschfield, 
142 N. Y. Supp. 261. 
Schwartz v. Durham, I.D. 
ar 


Fraud is never presumed, but must be shown by 
clear and convineing evidence. 
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Cole v. Town of Miami, 
53. Awiz. 234,983 Paden. 


Vir 
Where one makes an independent investigation of 
real property before purchase and relies on his own 
investigation rather than representations made to 
him by the seller, he has no cause of action for 
fraud. 
Carlson v. Brickman, 
110 Cal. App. 2d 237, 242 P. 2d 94. 


Law v. Sidney, 
47 Ariz. 1, 53 P. 2d 64. 
Respectfully submitted, 
KRAMER, ROCHE & PERRY, 
By /s/ F. HAZE BURCH, 
Attorneys for Defendants. 

Receipt of copy acknowledged. 
[Endorsed]: Filed December 5, 1956. 


[Title of District Court and Cause. ] 
MINUTE ENTRY—THURSDAY, 
JANUARY 10, 1957 


Honorable Dave W. Ling, United States District 
Judge, Presiding. 


It Is Ordered that Defendants’ Objections to 
Plaintiff’s Proposed Findings of Fact and Con- 
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clusions of Law are overruled, and that Plaintiff’s 
Proposed Findings of Fact and Conclusions of Law 
are approved and adopted as the Findings of Fact 
and Conclusions of Law herein and that the Clerk 
enter judgment in accordance therewith. 


[Title of District Court and Cause. ] 


PLAINTIFE’S PROPOSED FINDINGS 
AND CONCLUSIONS 


Findings of Fact 


it 


Plaintiff is a corporation whose organization 
under the laws of California was completed on Jan- 
uary 7, 1955. It was authorized to do business in 
Arizona on February 24, 1955. Each of defendants 
is a citizen and resident of Arizona. The amount in 
controversy in this action exceeds the sum of Three 
Thousand Dollars ($3,000.00), exclusive of interest 
and costs. 

IT. 


On or about November 17, 1954, defendant Elmer 
F. Shepard made certain representations to one 
Ernest Otto and one Henry Haas regarding the 
condition of a well on the land described in Finding 
III which was owned by Shepard. At the time these 
representations were made, it was contemplated by 
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Otto and Haas and certain other residents of Cali- 
fornia to form plaintiff corporation in order to pur- 
chase the land in question from defendant Shepard. 
These facets were known to Shepard. 


ee 


The representations referred to in Finding IT 
were made on the land which Otto and Haas, on be- 
half of plaintiff, contemplated buying from Shepard. 
This land is located in the State of Arizona, and is 
more particularly described as: 


The North 14 of Sec. 21, Township 1 North, 
Range 9 West, Gila & Salt River Base & Me- 
ridian. 

ING 
The specific representations made by Shepard at 
that time and place were as follows: 


(a) That it was Shepard’s opinion that the well 
on the land would pump twenty-two hundred gal- 
lons of water per minute. 


(b) That the pump had been pulled from the 
well on only two oecasions; onee due to a mistake 
on the part of the pump company, and once for the 
purpose of deepening the well. 


(c) That the well was in good condition. 


(d) That the well would run seventy-five two- 
inch siphon tubes for the purpose of irrigation. 
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v. 


Both Otto and Haas inquired as to the dirty 
character of the water pumped from the well, but 
were told by Shepard that it always cleared up 
within a couple of hours after the well was turned 
on. Shepard made no further reference to the his- 
tory of the well in this conversation or in any other 
conversation with Otto and Haas or with any other 
representative of the plaintiff other than that indi- 
eated in Finding IV. 

VI. 

Otto inspected the pump and well at the time of 
this conversation, but was prevented from learning 
the true condition of the well by virtue of the fact 
that the spout of the well had an elbow in it and a 
baffle had been welded into the elbow. The combined 
effect of the baffle and elbow gave an appearance of 
a considerably more flow of water from the spout 
than was actually the case. 


ve. 
Otto was an experienced California cotton farmer, 
but had had no acquaintance with deep water wells 
of the kind used in Arizona. 


Veil. 


Otto’s formal education had ended with the tenth 
erade. Haas had had no experience with cotton farm- 
ing or with wells of any sort. Otto estimated the out- 
put of the well at the time of this conversation as 
approximately two thousand gallons per minute, but 
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in so doing he was influenced by the deceptive effect 
of the baffle in the elbow of the spout. 


IX. 
Each of the representations described in Finding 
IV were false in the following regard: 


(a) The pump at the time the representation 
was made, and for several months previous thereto 
had been incapable of pumping more than fifteen 
hundred gallons per minute. Shepard was aware of 
this and did not believe the pump would put out 
twenty-two hundred gallons per minute. 


(b) The pump had actually been pulled four 
times in less than two years, and Shepard had spent 
over Twelve Thousand Dollars ($12,000.00) in an 
effort to salvage what the man who drilled it de- 
seribed as a ‘‘bad well from the day it was drilled.’’ 


(c) The easing in the well was broken or col- 
lapsed at a point somewhere between four hundred 
feet and five hundred feet down. 


(d) The well would not at the time of the con- 
versation, nor for a period of several months before, 
run more than sixty two-inch tubes for the purpose 
of irrigation. 

XS 

Defendant Elmer Shepard knew that each of 

these representations were false. 


Ral 
Defendant Elmer Shepard intended that these 
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representations be acted upon by Otto and Haas, 
and by plaintiff which he knew at that time Otto 
and Haas contemplated forming. 


XIT. 


Each of these representations was material to the 
transaction involved, since the presence or absence 
of water on the desert land in this area is the prin- 
cipal factor in fixing the value of the land. 


NIT. 


Neither Otto nor Haas, nor any other agent of 
the plaintiff at any time prior to the execution of 
the agreement described below knew of the falsity 
of these representations. 


XIV. 

Otto and Haas, in reliance on the truth of these 
representations, and in contemplation of forming a 
corporation to exercise the option, entered into an 
option agreement on November 17, 1954, with de- 
fendants Elmer and Kathryn Shepard whereby 
they obtained an option to purchase the land in 
question for the sum of Two Thousand Dollars 
($2,000.00). 

KY. 

On January 11, 1955, plaintiff, with the consent 
of Otto and Haas and of the Shepards, contracted 
in writing with the Shepards to purchase the land 
together with certain personal property for the sum 
of Kighty Thousand Dollars ($80,000.00). Twenty 
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Thousand Dollars ($20,000.00), (ineluding ‘Two 
Thousand Dollars ($2,000.00) previously paid for 
the option) was paid then and the balance was to 
be paid over a period of years. 


XVI. 

Plaintiff, by its agent, Otto, went into possession 
of the land in March, 1955, and immediately com- 
menced irrigating in preparation for a cotton crop. 
When first turned on, the pump in the well in ques- 
tion produced less than fifteen hundred gallons of 
water per minute, and thereafter its output con- 
stantly declined throughout the summer so that by 
September, 1955, it produced only two hundred and 
fifty gallons per minute. Otto, on behalf of plain- 
tiff, sought and followed the advice of an expert 
well driller as to how best to conserve the well. In 
October, 1955, it was necessary to completely replace 
the well and drill a new one. Plaintiff expended the 
sum of Twenty-two Thousand Six Hundred Six and 
40/100 Dollars ($22,606.40) in drilling and eqnip- 
ping a new well. The expenditure of this sum was 
reasonably necessary to produce a well approxi- 
mately equivalent in cost and production to that 
represented by Shepard as being on the property 
at the time of sale. 

XVII. 

Plaintiff’s cotton crop was damaged by the lack 
of water directly resulting from the failure of the 
well. Plaintiff, by its agent, Otto, made reasonable 
efforts to get water elsewhere but was unsuccessful 
in so doing. The difference in the value at maturity 
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of the crop which would have resulted had the water 
supply been as represented, and that which actually 
did result, was Twelve Thousand Five Hundred 
Dollars ($12,500.00). 


XVIII. 
Plaintiff has brought this aetion in its own right 
and as assignee of the rights of Otto and Haas. 


Conclusions of Law 


1. This Court has jurisdiction of the parties by 
reason of diversity of citizenship. 28 O.S.C. 1332. 


2. By reason of the fraudulent misrepresentation 
of defendant Elmer Shepard defendants are lable 
to plaintiff for the damages sustained by plaintiff 
which were proximately caused by said representa- 
tions. 


3. Under Arizona law, the measure of damages 
for fraudulent misrepresentation is the so-called 
‘benefit of the bargain’’ rule, or the difference be- 
tween the value as represented and the actual value. 
laitiy vy. &. D. Roper & Sons, 57 Ariz. 495, 115 P. 
2d 161. In the situation of this case, a recognized 
alternative measure proceeding on the same theory 
is the reasonable cost of placing the property re- 
ceived in the condition in which it was represented 
to be. McCormick on Damages, Section 122, p. 154. 


4. These damages amount to Thirty-five Thou- 
sand One Hundred Six and 40/100 Dollars ($35,- 
106.40). 
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5. Plaintiff is entitled to judgment against de- 
fendants in the amount of Thirty-five Thousand One 
Hundred Six and 40/100 Dollars ($35,106.40). 


RAGAN & REHNQUIST, 


By /s/ WILLIAM H. REHNQUIST, 
Attorneys for Plaintiff. 


Receipt of copy acknowledged. 


Proposed Findings, etc., endorsed, filed November 
29, 1956. 


[Endorsed]: Findings and Conclusions filed 
January 10, 1957. 


sooty 


[Title of District Court and Cause. ] 


DOCKET ENTRY 


Jan. 10—Enter judgment in favor of the plaintiff, 
Cal-Nine Farms, a_ corporation, and 
against the defendants, Elmer F. Shepard 
and Kathryn M. Shepard, his wife, in the 
sum of $35,106.40. 


[Title of District Court and Cause. ] 


MOTION FOR NEW TRIAL 


Come Now the defendants, and each of them, and 
move the Court for an order vacating and setting 
aside the judgment of the Court in the above-en- 
titled matter, which judgment was against the de- 


Cal-Nine Farms, ete. 41 


fendants and in favor of the plaintiff, and was ren- 
dered on the 23rd day of November, 1956, and for 
an order granting judgment for the defendants, or 
in the alternative, for an order granting a new 
trial in said matter. 


Said motion is made upon the following grounds: 


1. For errors of law occurring at the trial and 
during the progress of the cause; 


2. That the judgment is not justified or sup- 
ported by the evidence ; 


3. That the judgment is contrary to law; 


4, That the Court erred in admitting evidence 
offered by the plaintiff; 


- 


5. That the Court erred in rejecting evidence 
offered by the defendants; 


6. That the Court erred in rendering judgment 
against the defendants and in favor of the plaintiff; 


7. That the Court erred in overruling and deny- 
ing these defendants’ objections to jurisdiction ; 


8. That the Court erred in failing to apply the 
proper measure of damages; and 


9. That there is no sufficient or substantial evi- 
dence tending to support the amount of the judg- 
ment. 


Dated at Phoenix, Arizona, this .... day of Janu- 
ary, 1957. 
KRAMER, ROCHE & PERRY, 
Attorneys for Defendants. 
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Memorandum of Points and Authorities 


1. Federal Rules of Civil Procedure, Rule 59, 
authorizes the Court to grant a new trial, or, in the 
alternative, to correct the judgment and direct the 
entry of the new judgment. 


2. In support of Motions 1, 3, 4, 5, 6, 7 and 8, the 
defendants cite to the Court the following proposi- 
tions of law and cases supporting the same: 


(a) An action for fraud is a personal action, not 
assignable. 


Schwartz v. Durham, 
52 Ariz. 256, 80 P. 2d 456. 


(b) <A corporation not in existence at the time of 
an alleged fraud has no legal right to bring an ac- 
tion for fraud based upon negotiations between a 
seller and third parties. 


Nearpark Realty Corporation v. City Invest- 
ing Company, 112 N. Y. S. 2d 816. 


Fox vy. Hirsehfield, 
142 N. Y.8. 261. 


Schwartz v. Durham, id. 


Houston v. Ohio & Colorado S & R Co., 
63 Colo. 152, 165 P. 251. 


(c) Fraud is never presumed, but must be shown 
by clear and eonvincing evidence. 


Cole v. Town of Miami, 
58 Ariz. 234, 883 P. 2d 797. 
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Wood v. Ford, 
90 Ariz. 536, 72 P. 2d 423 (Elements of 
Fraud). 


(d) Where one makes an independent investi- 
gation of real property before purchase and relies 
on his own investigation rather than representations 
made to him by the seller, he has no cause of action 
for fraud. 


Carlson v. Brickman, 
110 Cal. App. 2d, 237, 242 P. 2d 94. 


Law vy. Sidney, 
47 Ariz. 1, 53 P. 2d 64. 


(e) The measure of damages sustained by the 
purthaser where a purchase has been induced by 
fraud is the difference between the real value of the 
property purchased and the value which it would 
have had, had the representations been true. 


Lutfy v. R. D. Roper & Sons, 
pa etiz. 495, 115 P. 2d 161. 


Wooley v. Locarnini, 
18 Ariz. 539, 164 P. 319. 


Curry v. Windsor, 
22 Ariz. 108, 194 P. 958. 


Ren v. Jones, 
go Ariz. 476, 1 P. 2d 110. 


Hidalgo v. McCauley, 
50 Ariz. 178, 70 P. 2d 443. 
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In connection with the above authorities, it is 
pointed out to the Court that in the case of Wooley 
vy. Loearnini, cited above, the jury found that the 
land sold was in fact worth more at the time of sale 
than the purchaser had paid for it, and took this 
fact into consideration in determining damages, 
and reduced the damages because of said finding. 
That is precisely the position defendants have main- 
tained in regard to alleged damages in this case. 
There was testimony by Shepard that the land was 
worth at the time of sale, at least the purchase price, 
and possibly more. Therefore, plaintiff could not be 
damaged. 


The case of Ren v. Jones, cited above, stands for 
the proposition that repairs made to property as 
much as a year after purchase are not material and 
have no bearing on the measure of damages. This 
point goes directly to the judgment of the Court 
granting $22,606.40 for the cost of a new well, which 
defendants contend is error, since it constitutes 
awarding damages on the basis of cost of repair. 


Defendants feel the Court erred therefore in the 
determination of damages and in refusing to allow 
cross-examination of the witness, Cameron, in re- 
gard to the value of the property at the time of sale. 
Defendants also maintain that the Court erred in 
taking evidence on the part of plaintiff as to the 
cost of drilling a new well, as this did not constitute 
the measure of damages under the Arizona cases. 


(f) The Federal Court is bound to follow the 
controlling rules of substantive law, as declared by 
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State Legislatures or the highest State Courts, in 
all eases based on diversity of citizenship jurisdic- 
tion, unless a Federal, constitutional or statutory 
question is involved. 


Erie R. Co. v. Tompkins, 
a8 Sup. Ct. 817, 304 U.S. 64, 82 L. Ed. 88. 


New York Life Ins. Co. v. Rogers, 
126 F. 2d 784 (C.C.A., Ariz.). 


Defendants contend that under the Erie v. 
Tompkins rule above, the Court is bound to follow 
the Arizona rule on measure of damages, fraud, 
parties plaintiff, and sufficiency of evidence. It is 
submitted, the Court did not follow these rules as 
set out by the Arizona Supreme Court and that 
failure to do so was reversible error which entitles 
defendants to a judgment in their favor, or a new 
trial. 

Defendants wish to point out to the Court that 
under the Arizona rule for measure of damages, as 
cited above, the action of the Court in awarding a 
money judgment is error under the cases cited in 
paragraph (e) above, since plaintiff still owes 
money to defendants for the purchase of the prop- 
erty in question. 

3. In support of Motions 2 and 9 defendants 
cite the following propositions of law and support- 
ing cases: 

(a) Plaintiff must prove all the elements of ac- 
tionable fraud, to wit: 
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A representation ; 

Its falsity ; 

Its materiality ; 

The speaker’s knowledge of its falsity or 


ignorance of its truth; 


D. 


His intent that it should be acted upon 


in the manner reasonably contemplated; 


6. 
ie 
8. 
oF 


The hearer’s ignorance of its falsity; 
His reliance upon its truth; 

His right to rely thereon; and 

His consequent and proximate injury. 


Stewart v. Phoenix National Bank, 


64 P. 2d 101, 49 Ariz. 34. 


Sims Printing Company v. Kirby, 


106 P. 2d 197, 56 Ariz. 130. 


Wilson v. Byrd, 


79 Ariz. 302, 288 P. 2d 1079 (Re: Right to 


rely). 


Beville v. Allen, 


237 P. 184, 28 Ariz. 397 (Re: Growing 


crops). 


(b) Where it fairly appears from evidence that 
a buyer undertook to investigate for himself mat- 
ters as to which representations had been made, he 
cannot later claim that he acted upon the rep- 
resentations. 


The following cases hold that in fraud cases, the 
purchaser who has undertaken to make an inspec- 
tion is not limited to doing the things he may find 
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to be convenient. If he neglects to discover condi- 
tions before him from failing to examine what was 
available for examination, he cannot deny knowl- 
edge of defects which existed. These cases also hold 
that where the buyer is aware of suspicious cir- 
cumstances or has learned of the falsity of one or 
more representations, he is under a legal duty to 
make a complete investigation and may not rely 
upon statements of the seller. 


Carpenter v. Hamilton, 
15 Cal. App. 2d 69, 62 P. 2d 4397, 1401. 


Gratz v. Schuler, supra, 
2e@al. Jur. Sec. 37, p. 763. 


Gifford v. Roberts (Cal. App.), 
184 P. 2d 942, 945. 


Podlasky v. Price (Cal. App.), 
196 P. 2d 608, 614. 


Cameron vy. Cameron (Cal. App.), 
199 P. 2d 443, 447. 


Defendants also refer the Court to paragraphs 
2(c), 2(d) and 2(e), hereinabove referred to, as 
additional authority. 


Respectfully submitted, 


KRAMER, ROCHE & PERRY, 


By /s/ F. HAZE BURCH, 
Attorneys for Defendants. 
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NOTICE OF HEARING MOTION 
FOR NEW TRIAL 


To: Cal-Nine Farms, a corporation, plaintiff, and 
to Ragan & Rehnquist, its attorneys: 


You, and Each of You, Will Please Take Notice 
that the undersigned will call up the Motion for a 
New Trial, heretofore filed in the above-numbered 
and captioned cause, on Monday, the 28th day of 
January, 1957, at the hour of 10:00 o’clock a.m., or 
as soon thereafter as counsel can be heard, in the 
Courtroom of the above-entitled Court, at which 
time and place you may appear and take such part 
as you deem fit. 


Dated at Phoenix, Arizona, this 14th day of Jan- 
uary, 1957. 
KRAMER, ROCHE & PERRY, 


By /s/ F. HAZE BURCH, 
Attorneys for Defendants. 
Affidavit of mail attached. 
[Endorsed]: Filed January 14, 1957. 
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[Title of District Court and Cause. ] 
MINUTE ENTRY—FRIDAY, MARCH 1, 1957 


Honorable Dave W. Ling, United States District 
Judge, Presiding. 


It Is Ordered that Defendants’ Motion for New 
Trial is denied. 


(Docketed March 1, 1957.) 


[Title of District Court and Cause. ] 


DEFENDANTS’ NOTICE OF APPEAL 


Notice Is Hereby Given that the defendants above 
named hereby appeal to the United States Court 
of Appeals for the Ninth Circuit from the Judg- 
ment of the United States District Court for the 
District of Arizona, rendered and entered on the 
10th day of January, 1957, in the above-entitled 
cause, and from the whole of said judgment and 
from the order of said District Court entered March 
1, 1957, denying the defendants’ motion for a new 
trial. 

KRAMER, ROCHE & PERRY, 


By /s/ F. HAZE BURCH, 
Attorneys for Defendants. 


[Endorsed]: Filed March 22, 1957, 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE REC- 
ORD AND DOCKET CAUSE IN APPEI- 
er eOU Kar 

Upon motion of Defendants-Appellants, good 
cause appearing therefor, 

It Is Ordered that the time within which to file 
the record and docket the above-entitled cause in 
the United States Court of Appeals for the Ninth 
Circuit be and the same hereby is extended to and 
including the 20th day of June, 1957. 

Dated this 15th day of April, 1957. 


/s/ DAVE W. LING, 
District Judge. 


[Endorsed]: Filed April 15, 1957. 


In the District Court of the United States 
for the District of Arizona 


Civ. 2343—Phx. 


CAL-NINE FARMS, 
Plaintiff, 
vs. | 
ELMER F. SHEPARD and KATHRYN M. 
SHEPARD, «Hig @iiten 
Defendants. 


DEPOSITION OF ELMER F. SHEPARD 


Be It Remembered that the deposition of Elmer 
I’. Shepard, a defendant herein, was taken pursuant 
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to stipulation before H. R. Larson, a Notary Public 
in and for the County of Maricopa, State of Ari- 
zona, on the 2nd day of February, 1956, commenc- 
ing at the hour of 3:30 o’clock p.m., at the offices 
of Messrs. Kramer, Roche & Perry, First National 
Bank Building, Phoenix, Arizona. 

The plaintiff was represented by its attorneys, 
Messrs. Ragan & Rehnquist, and the defendants 
were represented by their attorneys, Messrs. Kra- 
mer, Roche & Perry, by Mr. Frank Haze [1*] 
Burch. 

The following proceedings were had: 


STIPULATION 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties to the above-entitled action, 
through their respective attorneys, that the deposi- 
tion of Elmer F. Shepard, a defendant herein, may 
be taken upon cross-examination as an adverse 
party by the plaintiff before H. R. Larson, a Notary 
Public in and for the County of Maricopa, State of 
Arizona, at the time and place heretofore noted. 

It Is Further Stipulated that all objections ex- 
cept as to the form of the questions propounded are 
reserved until the time of trial. 

It Is Further Stipulated that the witness may 
read and sign the deposition at the end thereof, and 
that the requirements of the statutes relating to 
return of and notice of filing of said deposition are 
waived. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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ELMER F. SHEPARD 
being first duly sworn by the Notary, testified as 
follows: [2] 
Cross-Examination 


By Mr. Rehnquist: 


State your name, please. 

Elmer Francis Shepard. 

You are one of the defendants in this action? 

Yes. 

The husband of Kathryn M. Shepard? 

Yes; that is right. 

Where do you live? A. Liberty. 

Is that near Buckeye? 

About three mules east. 

How long have you lived there? 

In this particular house or in that area? 

In that area. A. 37 years. 

Did you, immediately prior to January, 1955, 

own a parcel of land in the Harqua Hala Valley 

designated as the north half of Section 21, Town- 

ship 1 North, Range 9 East? A. No; 9 west. 
Q. Iam sorry, 9 west. And that is the land that 

has been discussed and described in the examina- 

tion of Mr. Otto? [3] A. That is right. 

When did you purchase this land? 

I am not sure. I believe in 1952. 

Did it have a well on it then? 

No; it was raw desert. 

You purchased it as raw land? 

Yes. 

Did vou put a well in? A. T did. 


OOPOPOOPOPSPO 
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Q. Did you farm it? 

A. Which well are you speaking of, the one that 
collapsed ? 

Q. Did you farm the land? A. Yes. 

Q. How many years did you farm it? 

A. Well, let’s see, before Mr. Otto bought it? 

Q. Yes. A. Two vears. 

Q. Two years. That would have been 1953 and 
1954? Biel Mes. 

Q. Have you owned other land in the Buckeye 
area? ye Yes, 

Q. Have you farmed any other land in the [4] 
Buckeye area? A. Yes. 

Q. Over how long a period of time? 

A. Oh, probably 13 or 14 years. 

Q. Have you sold within the past, say, ten years 
any land other than the land here in question in the 
Buckeye area? A. No; I don’t believe so. 

Q. Have vou bought any other land out there 
within the last ten years ? 

A. Out in Harqua Hala? 

Q. In Harqua Hala or the Buckeve area? 

A. Yes; I have bought other ground. 

Q. Would you describe the land in the Harqua 


Hala Valley as desert land? A. “Yes: 
Q. Some water supply is necessary to success- 
fully farm it? A. That is nght. 


Q. Calling your attention to the year 1954, what 
would you say the price of raw desert Jand in the 
Harqua Hala Valley was in that year? 

A. In 1954, well, T sold some for $50 an aere. 
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(Deposition of Elmer F. Shepard.) 

Did you regard that as a fair price? 

I thought it was. [5] 

What is the price of such land today? 

Of raw ground ? 

Yes. 

I paid $125 an acre for some raw land there. 
Tt depends on the area. Anywhere from $20 I would 
say to $125. 

Q. Again calling your attention back to the year 
1954, what was the price per acre of the land in the 
Harqua Hala Valley which had a proven well on 1t? 

A. In 1954, it depended on the ranch and differ- 
ent factors, improvements. 

Q. What would the range of prices be? 

A. Oh, I would say anywhere from $250 to $450. 

Q. Per acre, that is? 

A. Yes; right in that immediate area. 

Q. And, if because of a fault underground, or 
some other geological formation, it was known no 
successful well could be put down on the land, what 
would that kind of land sell for, if you know? 

A. Well, I don’t know. 

Q. Do you think such land would be worth 
much? 

Mr. Burch: We will object to that—oh, go ahead 
and answer if you know. [6] 

A. TI don’t know, that is beyond me. 

Q. (By Mr. Rehnquist): Would you say the 
availability of water on this land is a pretty vital 
factor in its price? A. I don’t know. 
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(Deposition of Elmer F. Shepard.) 

Q. You don't know whether water is important 
in pricing that land? 

A. Well, ves; it has a bearing on the value of 
the ground, I imagine, several factors. It would be 
the improvements on the property, and the type 
of ground, whether it was the type of soil that 

Q. Would vou say water was an important 
factor? A. Oh,sves. 

Q. Do vou remember what von paid for the land 
that you later sold to Mr. Otto? 

A. Very well. I was one of the first in that area. 
IT bought it in an unimproved district for $20 an 
acre. 

Q. Did you place any improvements on the land ? 

A. Yes. 

Q. You said you did drill the well on it? 

A. Yes. 

Q. Was vour first well a success? [7] 

A. No; the casing was ripped and it was—with 
the cable tool and it collapsed. 

Q. Did you drill another well? a. Ves 

Q. That was the well that you showed to Mr. 
Otto when he came out to see about purchasing your 


Jand ? A. That is the one Mr. Otto saw. 
Q. When was that well drilled, if vou remem- 
ber? A. I don’t remember. 


Q. Do you remember the year in which it was 
drilled ? 

A. JI believe it was in 1953. I couldn’t be sure. 

Q. Do you remember how long after you bought 
the property it was drilled? 
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(Deposition of Elmer F. Shepard.) 

No; I don’t. I would have to look it up. 
Who drilled your second well for you? 
Gordon Cameron. 

Is he a good friend of yours? 

A very good friend. 

. Do you know what depth he went to on that 
second well? 

A. The first depth was 1,033, cased. 

Q. Do you know the gallonage that this well put 
out immediately after it was drilled? [8] 

A. No; that would be hard to estimate. 

Q. What did you do by way of maintenance and 
upkeep on this well? 

A. What do you mean, on the equipment or the 
well? 

Q. First, let us take the equipment. 

A. Well, the engine and the equipment was 
checked every two weeks during the pumping sea- 
son by State Tractor, and kept in good repair at 
all times, points, plugs, anything it happened to 
need. 

Q. That contmued up to the time you sold the 
land to Mr. Otto? 


OPorPo> 


How often? 
Well, I don’t think you understand a gravel 


A. That is right. I have statements to show. 
Q. You have statements covering that service? 
A. Yes. 

Q. Did you pack the well with gravel? 

A. Yes. 

Q. 

A. 


= 


Or 
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packed well. Whenever it is drilled, it is gravel 
packed, and a gravel chute is put in the well bed, 
that is, concrete around the casing, and if the well 
should displace the material below, then it takes 
more gravel, it takes gravel, and you put it in the 
gravel chute. [9] 

Q. So there is no regular period in which you 
pack a well? A. No. 

Q. Have you any idea how often it would run in 
your well? 

A. I don’t know. I put two loads. I don’t know 
how many tons that would be, that I put in the well, 
and it was apparently filled because it didn’t take 
any more. 

Q. And did you at the time of the sale to Mr. 
Otto believe that the well was sufficiently packed 
with gravel? A. That is right. 

Q. Why did you believe that? 

A. Because it wouldn’t take any more, and I 
don’t think he was able to put any more in it. 

Q. Do you regard yourself as having adequately 
maintained the well both as to gravel pack and ma- 
chinery ? 

A. I did everything possible to keep it in run- 
ning order. 

Q. Did you ever have any trouble with your well 
after it was put in? 

A. What kind of trouble do you mean? With 
the equipment or the well? 

Q. First, let’s take the well. Let’s take [10] the 
hole. 
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A. Well, as everybody knows in that area there 
was some silt. Gordon has a well that throws some 
silt. There is wells all over the state that does that. 
So he thought maybe by inereasing the capacity, 
and getting it away from that, I could deepen the 
well, so I deepened it to 1,375 feet. 

Q. Do you remember when that was approxi- 
mately ? 

A. Well, it was about a year before Mr. Otto 
bought the place. 

Q. That would be then right around the begin- 
ning of 1954? 

A. Yes; it was before that bedding season, the 
cotton erop. 

Q. And who deepened it for you at that time? 

A. Gordon Cameron. 

Q. Did you know the gallonage output of the 
well before he deepened it? A. No. 

Q. What did Gordon Cameron do to the well? 

A. like I say, he deepened it to 1,375 feet. He 
eouldn’t get his mud to circulate. There seemed to 
be such a tremendous amount of water underground 
he couldn’t get circulation on the [11] mud, so he 
wet drilled it, water drilled it, 1,375 feet. 

Q. Did he report any difficulty in getting it 
down, to you? 

A. There was some slight something or other 
that held the bit for a little while; he said it could 
have been an egg-shape in the casing when it was 
unloaded from the truck. That was his report to 
me, and he went from that size bit to one under 
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that size, and it went down perfectly without any 
trouble whatsoever. 

Q. Do you remember the size bit involved ? 

A. He tried a 15, I think. I think he went to a 
12 and three-quarters. I wouldn’t state that as a 
fact. I gave him the job; he was to do the job and 
he did it. I did not care what size bit he put in it. 

Q. He didn’t report this to you as a serious 
obstruction ? A. No; nothing serious. 

@. Did he tell vou what depth that was? 

A. Well, I did know about. I don’t remember. 

Q. Was this the only time you had any trouble 
with the well, as opposed to the machinery ? 

A. The only trouble I had with the well. You 
eouldn’t classify that as trouble. He could. [12] 
have put a 9-inch bit in there as far as I was con- 
eerned. I just wanted the well deepened. 

Q. There was no other occasion during the time 
between when vou had the well drilled and the time 
vou sold the land, that you had Gordon Cameron 
or any other well driller back? 

A. No. The equipment was put back in. The crop 
was grown on the land, and a minute ago when he 
mentioned that I used water from Gordon, it was 
ten days’ time, and they thought it was in the 
pump, and they pulled the pump, and it wasn’t the 
pump, and they found it was the gas pressure on 
the engine, and it took about two turns with a 
screwdriver to put it back in shape. 

Q. That was a different time than this deep- 
ening ? fe “Yes: 


60 Elmer F. Shepard, et uz., vs. 


(Deposition of Elmer F. Shepard.) 

Q. When was that, do you remember? 

A. That was along in either July or August, 
I don’t remember which. 

Q. And you pulled the pump at that time? 

A. Yes. 

Q. And what again was the trouble? 

A. The trouble was in the gas pressure on the 
engine. It was their mistake, but I paid for it. [13] 

Q. Who pulled the pump for you? 

A. The State Tractor. 

Q. It was during that time you used Gordon’s 
water ? 

A. Yes; one of the times. One other time when 
we had some trouble—no; that was the time. 

Q@. So those were the only two times you had 
anvthing that might be called trouble either with 
the well or with the machinery ? 

A. Well, other than something minor with the 
engine. There was one time—or the pump. There 
was one time that the—I will show you on this 
diagram. This nut right here 

Mr. Rehnquist: I think we might do better to 
identify this, Mr. Shepard. Would you like to make 
reference to this in your explanation ? 

A. Yes. 

Mr. Rehnquist: If so, may we call this Ex- 
hibit A? 


(The document referred to was marked 
Plaintiff’s Exhibit A by the Notary.) 


Q. (By Mr. Rehnquist): Would you continue 
with vour description ? 
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A. This particular nut right here, I guess it 
would be the shaft tube tension nut. 

Q. As shown on the exhibit? [14] 

A. As shown right here, vibrates or something, 
causing it to slip, and it was replaced, which takes 
time during a busv season. If they are on some 
other job. it takes a few days for them to get to it. 

Q. Did vour well have an clbow spout on at the 
time you sold it to Mr. Otto? 

A. <A bonnet down turn. It ts an elbow, I euess 
you would ¢all it. We call it a bonnet. 

Q. And was that put on at the time the well was 
drilled ? 

A. It was put on at the time I believe when it 
was—I couldn't say, either, when it was drilled or 
when it was deepened. 

Q. It could have been put on when it was deep- 
ened, is that correct? 

A. Yes; which was the vear before Mr. Otto 
bought 1t. 

Q. Did you have welded inside the spout some 
sort of a flange ? 

A. Did I have welded? Did I eause to have it 
welded ? 

Did vou cause to have welded ? A Wo. 
Was there such a flange inside? 

Yes. [15] 

How did it get there? 

The man that put the bonnet on it put it in. 
Who was the man that put the bonnet on? 
Ernest Woods. 


>OPOroOe 
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Q. Ernest Woods? A. Yes. 

Q. Is he referred to as Woody? 

A. Yes; I think so. 

Q. When was that, do you know, at the same 
time the bonnet? 

A. TI think when the bonnet was put on it. 

Q. What was the purpose of that flange? 

A. To hold back pressure, a certain amount of 
back pressure on the cooling system, water ex- 
changer. 

Q. Is that a common practice in that kind of 
well? 

A. Well, there is different ways. That was their 
method, his method. 

Q. You didn’t suggest it to him? 

A. I never suggested it; no. 

Q. To your knowledge has that been done on 
other wells in Harqua Hala Valley? 

A. Well, there is a butterfly in most of those 
wells to force the water in an overhead pipe. [16] 
They have the 10-inch, like on Gordon’s. I don’t 
know what that is on there for unless for that rea- 
son, and then over on the Stall place they have a 
pipe that goes up, causes back pressure on the cool- 
ing system. 

Q. Does that flange give the impression of more 
water coming out of the spout than would be given 
if there weren’t any flange in it? 

A. T don’t know. I wouldn’t know. 

Q. You knew that the flange was put on at the 
time it was put on? 
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A. No; at the time it was put on, no. 

Q. When did you discover it? 

A. Oh, some time later. I noticed they had put 
in the thing. I didn’t pay any attention to it. I had 
a man running the pump for me, taking eare of it, 
and whatever method he saw fit to use, to perform 
anv certain part of the operation, was all right 
with me. 

Q. How did this flange first come to your atten- 
tion? 

A. Well, I think he mentioned one day he put it 
in there. He didn't have to use quite as much pres- 
sure on his butterfly. 

Q. Do you recall] when that was that he men- 
tioned it to vou? [17] A. No. 

Q. You knew that it was there at the time vou 
were talking to Mr. Otto about the sale? 

A. Oh, ves; it was there 60 days after we bought 
the place. T made no attempt to take it out. 

Q. You knew it was there at the time vou were 
talking to Mr. Otto? A. Oh, yes. 

Q. Did vou raise cotton on this land? 

A. ~ Ves: 

Q. In 753? A. Yes. 

Q. And in 754? A. Yes. 

Q. Is there any ratio of gallons per minute to 
acres of cotton that is considered necessary for a 
eotton crop? 

A. No; J think that is mostly up to the indi- 
vidual. 
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Q. Is there any minimum below which you 
eouldn’t go? 

A. Well, I wouldn’t say. I just don’t know about 
things like that. The rainfall, you would have to 
consider the rainfall, and the type of ground. A lot 
of people get by and grow quite a few acres on an 
8-inch well. [18] 

Q. On this particular land, would you make any 
estimate ? 

A. Well, the same well that he was using, I 
finished 211 acres of cotton with it the year before. 

Q. That was 1954? A. Yes; 754. 

Q. How many bales per acre did you get that 
year, Mr. Shepard? 

A. I eouldn’t say exactly, but I think it was 
close to 2 bales. 

Q. Where did you have that ginned ? 

A. The Acme Gin. I would have to cheek that. 
IT couldn’t say definitely, make a definite statement. 

Q. You are sure it was ginned at the Acme Gin ? 

A. Iam sure of that, but I mean the number of 
bales. 

Q. Do you remember how many bales per acre 
you got in 753? 

A. No; not exactly. I think it averaged around 
three-quarters of a bale the first year. 

Q. Three-quarters of a bale the first year? 

A. Yes. 

Q. Did you have any trouble with insects [19] 
your first year? A. No more than normal. 
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Q. Any trouble with root rot or any other dis- 
ease ? 

A. Root rot, what do you mean by ‘‘root rot’’? 

Q. Well, being a city boy, maybe I am off on the 
wrong track. Is there a disease called root rot? 

A. We didn't have it out there. They mav have 
it in Texas, but not out there. 

Q. Did you have any sort of disease of the 
plants? A. No. 

Q. You are acquainted with Mr. Otto here ? 

A. Yes. 

Q. And was he a party to an option agreement 
concerning your parcel of land? A. He was. 

Q. When did vou first meet him? 

A. Well, I don’t know; I don’t remember. 

Q. Was it in 1954? A. I believe it was. 

Q. What was the occasion on which vou first 
met him, do you remember that? 

A. I think I was moving some cattle, doing [20] 
something on horseback, and he was picking cotton; 
the machine was going on the neighbor’s place. 

Q. It was during the cotton picking season? 

A. Yes; during stub season; not the planted. 
The planted had not started the harvest vet. It was 
still being watered. I was still running water on my 
place when I met Mr. Otto picking stub on the 
neighbor’s. 

Q. Did you have any conversation at that time 
about buying or selling land in the Harqua Hala 
Valley? 
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A. J believe that is the time he mentioned to me 
he wanted to buy a place in that country. 

Q. Did you offer to sell him your land then? 

A. No, sir. 

Q. Did you tell him you were interested in 
selling? 

A. No; I believe—I don’t know whether that 
was the time, or some time later; he asked me if I 
would sell it and what I wanted for it, and I told 
him what I had had it priced at; that I was unde- 
cided whether to sell it or not. 

Q. What did you tell him you had it priced at? 

A. $250. [21] 

Q. That would make a total of $80,000? 

A. $80,000. 

Q. Did he later come to see you about purchas- 
ing this land? 

A. Yes: quite some time later. 

Q. Would that have been in November, 1954? 

A. You have got me on those dates because I 
can’t remember. 

Q. Would it have been in the fall of 1954? 

A. I believe it was. 

Q. Was he accompanied by anyone at that time? 

A. When he approached me on the sale of it? 

©. West | 

A. At that particular time I think Mr. Haas 
was with him. 

@. And was this at your ranch that this meeting 
took place? 

A. Well, now, I have heard that a minute ago. 
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I don’t remember whether it was at the ranch or in- 
side. 

@. When you say inside, what do you mean? 

A. Home, at Buckeye. 

Q. It could have been on the place, as vou re- 
member it? 

A. It could have been on the place. 

Q. Was anyone with you at the time of this [22] 
conversation ? 

A. That is something else I can’t remember be- 
eause I attached no significance to it. There was 
hardly any discussion on it whatsoever. The man 
that worked for me could have been there. I don’t 
remember. 

Q. You don’t remember him being there, being 
definitely present while you were talking? 

A. No; not at that particular time. 

Q. Did you know at that time Mr. Otto was 
from California ? A. Yes. 

Q. Did you know Mr. Haas was from Califor- 
nia? A. Yes. 

Q. And at this time they told you they were in- 
terested in buying the land? 

A. I presume that is what he was over here for, 
to buy it. 

Q. Did they actually tell you they were inter- 
ested in buying it? a Ye. 

Q. Did you discuss the price? Be Mes: 

Q. And did you again quote to them $250 an 
acre? 
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A. Well, I don’t know whether I did at that [23] 
time or not. 

Q. Did either Mr. Otto or Mr. Haas make any 
inquiry about the well on the land? 

A. Yes. There was something said about it; 
asked me what production—what the well would 
produce, and I did, I told them that Jules Turner 
estimated it maybe would throw 2,400 gallons. I did 
not think it was that heavy. I did not know but 
what it would be nearer 2,200 gallons; that it was 
strictly an estimate. I told him I could be more of 
a judge—the well had never been measured—I 
could be more of a judge of the tubes it would run, 
and it would run 70 tubes. 

Q. You told him the well would run 70 tubes? 

A. That is nght, and if would?rin Fos 
slow, very slow, or 55 with a pretty good head of 
water. It depended on—— 

Q. Is there a correspondence on the number of 
tubes a well will run and its gallonage? 

A. You can make the tubes run any amount vou 
want to. 

@. Suppose the tubes are running slowly—sup- 
posing you assume you have 55 tubes running 
slowly, would that suggest to vou a certain gallon 
output of that well? 

A. No; not necessarily. You can take—it [24] 
depends on the pressure, the way you place them — 
in the ditch, and the height of the ditch bank, and 
several different things. 


Q. If vou made all those factors uniform so that 
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you knew exactly what vou are talking about as to 
the position of the tubes and speed of the water, it 
would correspond to some gallon output, wouldn’t it? 

A. Well, I wouldn’t say. I don’t know. 

Q. When you told Mr. Otto it ran 70 tubes, that 
didn't suggest to you any gallon output from the 
well? 

A. Not necessarily. I was leaving it up to him 
to judge because I had never had the well measured, 
and it was bevond me, what it would throw, and he 
could—if he could judge by the number of tubes, I 
was willing for him to judge it that way. 

Q. You never measured the gallon output of the 
well? 

A. No; it has never been measured. 

Q. At any time that vou have had it? 

& MNovwsir. 

Q. How would vou go about measuring it if you 
wanted to? 

A. J would not know how to measure it with- 
out [25] a weir box. 

Q. You could do it with a weir box? 

&. You would have to have a weir box. I 
wouldn’t know exactly how to do that. It would 
take somebody acquainted with that sort of thing 
to measure it. 

Q. You wouldn’t know how to do it even with a 
weir box? A. No. 

Q. And it wasn’t a eommon practice in the val- 
lev to actually measure the gallon output ? 
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A. JI don’t think there has been a well out there 
officially measured ? 

Q. It is all based on estimation ? 

A. That is more or less 

Q. And one of the bases for an estimate is the 
number of siphon tubes it will fill? 

A. That may be one way; some people judge it 


that way. 

Q. You say you judged the well to be putting out 
2,200 gallons? A. Approximately. 

Q. How did you form that judgment? 

A. Probably the same way that he come to the 
conclusion it was throwing 2,000. It was my judg- 
ment. [26] 

Q. What was it based on? 

A. Well, the water in the ditch, running water 
in the ditch. 

Q. Not the number of siphon tubes? 

A. That could have a bearing on it. 

Q. Did it have a bearing on it? 

A. Well, I wouldn’t know. I imagine it would 
to a certain extent. The number of siphon tubes 
would indicate whether—to some extent what kind 
of well you had. If you had one running 120 tubes 
you could figure pretty well it was throwing better 
than 2,000 gallons, way better. It could throw pos- 
sibly better than 3,000. 

Q. If 120 tubes meant better than 3,000, 70 tubes 
would mean some sort of gallonage? 

A. Well, yes. 

Q. What gallonage would that mean? 
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Mr, Burch: If you can arrive at an estimate. 

A. The 70 tubes, well, I couldn’t say. 

Q. (By My. Rehnquist): You could say 120 
tubes would mean more than 3.000, but vou won’t 
sav anything about. 70 tubes, is that right? 

A. I would say probably 70 tubes would throw 
better than 2,000, to get right down to it. I don’t 
know, I am not a water expert. 

Q. Ishow you a copy of a document, option [27] 
to purchase, marked iexxhibit A in your answer. Did 
you sign that agreement? That is just the copy 
there, it wouldn't show your signature, but did you 
sien an agreement like this, of which that is a copy? 

A. I would have to read it completely to tell. 

Q. Well, now, Mr. Shepard, you in your answer 
said that you signed an agreement like that; you have 
attached it to your answer. 

A. I have signed an agreement. Yes, I believe 
this GSI, 

Q. And did you sign it on the date that is in- 
dicated there, or somewhere around that date, the 
17th day of November, 1954? 

A. Yes, I believe so, 

Q. Did you know on or around that date the ap- 
proximate capacity of the well on your property ? 

A. On this particular date here? 

Q. On or around there? 

A. I suppose it was the same as when I finished 
the irrigation along in September. 

Q. The question was, did you know at or around 
that date the approximate capacity? 
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A. Approximate, I imagine so. 

Q. And what was that capacity? [28] 

A. Approximately probably 2,000 gallons or 
better. 

Q. Can you say definitely it was 2,200? 

A. No, J eannot say it was definitely 2,200 be- 
cause the well was never measured. 

Q. What would be your best estimate as to its 
capacity at that time? 

Mr. Burch: If you know what it was at that 
time. 

A. Well, I don’t know. 

Q. (By Mr. Rehnquist): In other words, you 
did not know the capacity of the well? 

A. Not definitely, no. 

Q. The question was ‘‘approximately.”’ 

A. Probably 2,200 gallons. 

Q. Did you know on or around that date whether 
or not the gallonage pumped by the well was re- 
maining constant? 

A. Not at this date. The well wasn’t running at 
this date. The well was cut down in September. 
When the well was cut off it was pumping the same 
as it had when the well was started, when it was 
deepened one year before. 

Q. At that time when the well was cut off you 
had no reason to think the gallonage was decreas- 
ing? [29] 

A. No reason, I couldn’t see any reason why it 
would. 

Q. And there was nothing that came to your at- 
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tention between the time the well was cut off and 
the time of these conversations with Mr. Otto and 
Mr. Haas that would lead you to believe that the 


gallonage was decreasing ? ‘Ae No. 
Q. Did you regard the well to be in good condi- 
tion at that time? A. Yes; 


Q. Did you tell Mr. Otto and Mr. Haas that 
the well was in good condition? 

A. No, that was never brought up. 

Q. The only thing that was brought up was the 
estimate as to the gallonage output? 

A. That is right. 

Q. Did you believe it to be in good condition at 
this time? A. Yes, I did. 

Q. After the execution of the option agreement 
on or about November 17th, did you have any fur- 
ther conversation with Mr. Otto or Mr. Haas re- 
garding the land or the well ? A. After 

Q. Say between that time and the escrow [30] 
instructions. A. Concerning the well 2 

Q. Concerning the well. 

A. Between this time and the escrow instruc- 


tions, no. 

Q. Concerning the land in general, wasn’t there 
some reference to—or a discussion of the cotton 
acreage allotment? 

A. Oh, yes, it was not discussed; he was trying to 
get me to let some of my cotton land from the place 
inside, to go with it, but I refused. 

Q. You have another place at Buckeye? 

de Yew. 
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Q. Does your father have any land there? 

A. Yes. 

Q. Is that in the Harqua Hala Valley? 

A. He has some in Harqua Hala and some at 
Buckeye. 

Q. Did you know at the time you were negotiat- 
ing the option agreement that Mr. Otto and Myr. 
Haas had incorporated or were going to incorporate 
if they decided to buy the land? 

A. At the time of the option? 

@. “Biles. 

A. Well, Mr. Otto was—no, not at that [31] 
time. When they signed I knew it then, but not when 
we were talking the first time. 

Q. But when the option agreement was signed 
you knew it? 

A. Yes, Haas—it was rumored he was to have 
an interest in it. 

Q. You had no objection to the corporation tak- 
ing up the option given to Otto and Haas as the 
terms were complied with? 

A. No, I don’t see why I should. 

Q. And you did not have? Ay aNos 

Q. Was there any discussion at the time of sign- 
ine the escrow instructions in January regarding 
the condition of the well, or presence of water on 
the land? A. No. 

Q. Was there any discussion at that time at all 
about the land or the well? 

A. I don’t remember now except that when it 
went into escrow thev were still trying to get some 
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of the cotton base from inside. I did let them have 
alnost 11 acres of hardship cotton that my place in- 
side wouldn’t receive, that I let go with that place. 
I would have lost it, and they could gain it. [32] 

Q. Then all during the time on negotiations 
leading up to the sale there were no discussions as 
to the condition of the well other than what you 
have told me about? 

A. Not that I can remember. 

Q. Would you say your asking price for the 
land, that is, $250 an acre. was set on the basis of 
a well in good condition ? 

A. $250, set on a well that was in good condi- 
tion? Ground sells at most any price. It could have 
been the tvpe of ground, and the levelness of the 
place, several factors involve and influence the 
price per acre. 

Q. Do you think if the well had been known to 
be caved in and a new well would have to be drilled, 
you could have gotten $250 an acre for the land? 

A. If it had been known? 

Q. Right. A. Well, I don’t know. 

Q. Don’t you think there is some probability 
you might not have been able to get $250 for the 
land if the people buying it knew they were going to 
have to drill a completely new well? 

A. Possibly, yes. There was $23,000 worth of 
equipment in the hole. There was half a [33] section 
of perfectly level ground. $6,000 gas line into it. T 
don’t think that was an unreasonable price. 
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Q. It wouldn’t have been an unreasonable price 
even though the well were completely useless? 

A. It depends on how had they wanted the 
ground, who wants it and what they are paying for 
eround. 

Q. Are you acquainted with the land of Gordon 
Cameron next to the land in question? 

A. Yes. 

Q. What is his principal crop? A. Cotton. 

@. Do most of the farms in the area raise cotton ? 

A. If they have the hase, they do. 

@. And were you acquainted with the fact that 
Cal-Nine—Mr. Otto and Mr. Haas were going to 
raise cotton ? 

A. I knew—I think they would have been foolish 
if they didn’t grow cotton. The place had a base 
oneit. 

Q. Did you believe they were going to raise 
cotton ? 

A. I had every reason to believe they were. 

Q. Then there is no doubt in your mind it [34] 
is essential for a cotton crop to have an adequate 
supply of water during August and September ? 

A. Yes, I think—yes. 

Q. Would you say there is no necessary cor- 
respondence between acres of cotton and gallons 
that is necessary ? 

A. No two people farm alike. One man might 
utilize his tail water and farm several more acres 
than his neighbor. 

Q. You don’t think there is any minimum set? 
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A. I wouldn’t want to state it. There is possibly, 
but I wouldn’t know what it would be. 

Q. You did not know after Mr. Cameron finished 
deepening the well around the beginning of 1954, 
that there was a serious obstruction or break in 
vour well at about 500 feet? 

A. A serious obstruction or break? 

@ “acht. A. No. 

Q. In that part of the well that was deepened by 
Mr. Cameron in 1954, was there any casing put 
down for the deepened part? 

A. No, the casing was 1,033, and it was deepened 
from that point down—that is a common practice 
on lots of wells, is to case the top part and leave the 
bottom part open. [35] 

Q. Isn't that pretty much of a temporary source 
of water when vou go down without casing? 

A. I wouldn't say that it is. There is a number 
of wells in the state that has no casing in them 
whatever, that are pumping. 

Q. There are some wells in the Harqua Hala 
Valley of that nature? 

A. They have some uncased portion of the holes. 
One next to me, the neighbor south of me, I think 
has possibly 100 feet uncased on the bottom. 

Q. And that would be expected to run indefinitely 
without filling up? 

A. I wouldn’t know what you would expect from 
it. That is out of sight and—— 

Q. Would you expect an uncased well to fill up 
sooner than a cased well? 
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A. Probably up to the point of the casing. 

Q. How long would you say it would take, would 
you give any estimate? 

A. I have no idea. That is clear over my head, 
and there is no engineer in the state that could 
answer a question like that, a geologist or otherwise. 

Q. Mr. Shepard, did you tell Mr. Otto that part 
of your well was uncased? [36] 

A. He never asked me. It was still my well up 
until I sold it. You understand this happened a 
year before. 

Q. You didn’t feel it was necessary to tell him 
part of it was uncased ? 

A. There is a log that is filed with the State of 
Arizona. Any time a person wants that information 
he can get it, it is open. 

Did you tell him the depth of the well? 

I believe it was mentioned, yes. 

And what depth did you tell him? 
You are going back to things lke that 
If you don’t remember, just say so. 
Well, I don’t remember. I would have told 
him the correct depth if I told him. But whether 
he asked and whether I told him, I don’t know. 

Q. Did you tell him there was a flange in the 
spout? A. No. 

Q. Aud you didn’t feel it was necessary to tell 
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him then ? 

A. No more than I felt it necessary to tell him 
the breakdown was caused by decreased gas pressure. 
That was all history. That was part of the opera- 
tion. [37] 
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Mr. Rehnquist: No more questions. 
Mr. Burch: That will do here. 


/s/ ELMER F. SHEPARD, 
(Signature of Witness.) 


[Endorsed]: Filed May 21, 1956. [38] 


[Title of District Court and Cause. ] 


TRANSCRIPT OF PROCEEDINGS 


Report of Proceedings had and evidence taken in 
the above-entitled cause before the Honorable Dave 
W. Ling, Judge of said court, in his courtroom in 
the United States Courthouse, at Phoenix, Arizona, 
commencing on the 17th day of May, A.D. 1956, at 
the hour of ten o’clock a.m. 


Present: 


RAGAN & REHNQUIST, by 
WILLIAM H. REHNQUIST and 
RerrH W. RAGAN, 

Appeared for Plaintiff. 
KRAMER, ROCHE & PERRY, 
F. HAZE BURCH, 

Appeared for Defendants. 


The Clerk: Civil No. 2343, Cal-Nine Farms, 
Plaintiff, versus Elmer F. Shepard and Kathryn 
M. Shepard, his wife, Defendants, for trial. 

Mr. Rehnquist: Plaintiff is ready. 

Mr. Burch: Defendants are ready. 
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Mr. Rehnquist: Your Honor, at this time we 
submit a written motion for leave to file an Amended 
Complaint. 

The Court: <All right. Do you have any objec- 
tions? 

Mr. Burch: No, your Honor, if we are allowed 
to amend our answer. That will be the necessary 
thing. I may be able to dictate an amended answer 
into the record, with the Court’s leave, and if the 
Court wishes, to file at a later date a written an- 
swer. 

The Court: All right. 

Mr. Bureh: With the Court’s permission, for 
the purpose of the record, in answer to the Amended 
Complaint of the plaintiff—and with the stipula- 
tion, if that is correct, counsel, that we may file a 
written answer, if necessary, at a later time? 

Mr. Rehnquist: That is correct. 

The Court: You may. 


AMENDED ANSWER 


Mr. Burch: In answer to the Amended Com- 
plaint, defendants, and each of them, admit the al- 
legation in the first [2*] count of Paragraph I, 
deny the allegations contained in Paragraphs II, 
Ill, V, VI, Vil, VU, Ix, xX xD Xe 
XIV, and XV of said amended complaint, and de- 
fendants, in regard to Paragraph IV of. said 
Amended Complaint, admit that Cal-Nine Farms 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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entered into an agreement to purchase the land 
deseribed in said Amended Complaint, deny that 
Cal-Nine Farms exercised any option right. 

Defendants deny each and every, all and singular, 
remaining allegations in the complaint not specifi- 
cally admitted heretofore: wherefore, the defend- 
ants pray that the plaintiff take nothing by its 
complaint, and that defendants have judgement 
against plaintiff for their costs necessarily incurred 
herein, or such further relief as the Court deems 
proper. 

Mr. Rehnquist: Your Honor, we would also like 
to submit to the Court at this time a written Memo- 
randum of Authorities. 

The Court: Trial Memorandum? 

Mr. Rehnquist: Trial Memorandum. 

The Court: <All right. 

Mr. Rehnquist: And may the record show that 
counsel for the defendant has been given a copy 
of that. 

Mr. Burch: It may so show. 

The Court: Does that dispose of the prelimi- 
naries ? 

Mr. Rehnquist: Yes, your Honor. [3] 

The Court: All right, call your first witness. 

Mr. Rehnquist: At this time we would like to 
invoke the rule and exclude non-party witnesses. 

The Court: All right. Call your witnesses up on 
both sides. 


(Witnesses present were duly sworn.) 


The Court: Witnesses will be required to re- 
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main out of the Courtroom during the course of the 
trial. That doesn’t apply to the parties, however. 


(Witnesses other than parties were excluded 
from the courtroom.) 


Mr. Rehnquist: J will call Mr. Otto. 


ERNEST H. OTTO 
called as a witness in behalf of the Plaintiff, having 
been first duly sworn, testified as follows: 


Direct Examination 
By My. Rehnquist: 


@. Will you state your name, please? 

A. Ernest H. Otto. 

@. Where do you reside? A. In Buckeye. 

Q. How long have you lived there? 

A. Since March of 1955. 

Mr. Burch: Mr. Otto, I can’t hear you. [4] 

The Witness: Since March of 1955. 

Q. (By Myr. Rehnquist): Where did you live 
before that? A. Fresno, California. 


@. How long did you live over there? 

A. I was born and raised there. 

Q. In Fresno? A. Yes. 

@. What is your present occupation ? 

A. Farming. 

Q. Are you a shareholder of Can-Nine Farms, 
Incorporated ? A. Wes: 


Q. Do you oceupy an office in that corporation ? 
A. Yes. 
Mr. Burch: If the Court please, we will object. 
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I think the best evidence of that is the corporate 
records. 

The Court: That is probably true. Go ahead and 
answer. 

Mr. Bureh: It may become important as a law 
point. 
The Court: <All right, if it does I will insist on 
having the record. 

Mr. Rehnquist: Go ahead and answer. 

The Witness: Yes. 

Q. (By Mr. Rehnquist): What is that office? 

A. President. [5] 
What was your occupation in California ? 
Farming. 
How long have vou been in farming, both in 
Cah — and in Arizona? A. About 20 years. 
Did you faim cotton ? A Wess 
How much of that time? 
About 5 years. 
How far did you get in school, Mr. Otto? 
I went to the 10th grade. 
Then you went to work? 
That is right. 
Are you acquainted with farm land in the 
Fresno area? m Yies: 

Q. Are you acquainted with the water table 
there? A. Yes. 

Q. What in your experience is the depth of a 
relatively deep well by the standards of the Fresno 
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area ? 
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Mr. Bureh: J object to the question as having no 
probative value in regard to this particular area. 

The Court: It may be. I don’t know. Go ahead. 
Can you answer the question? 

Mr. Burch: We make further objection that 
there has been no foundation laid. [6] 

The Witness: In the area I was from, it was 
from 100 to 150 feet. 

Q. (By Mr. Rehnquist): Are you familiar with 
pumps on wells in the Fresno area? 

A. Yes, where I farm. 

Q. And what would you say was the average 
life of a set of bowls on the pumps over there? 

Mr. Bureh: Same objection, no foundation laid. 

The Court: Same ruling. Go ahead. 

The Witness: I would say 10 to 15 years. 

Q. (By Mr. Rehnquist): When did you first 
visit Arizona? 

The Court: What part of a pump Is that? 

The Witness: That is the bowls. 

The Court: What are the bowls of the pump? 

The Witness: The bowls is the part that pumps 
up water from the bottom, brings up your water. 

The Court: Down in the well? 

The Witness: Yes. 

The Court: What would wear them out, sand? 

The Witness: What was that? 

The Court: What would wear them out, sand? 

The Witness: Well, sand, I magine. [7] 

The Court: Sand? 

The Witness: J imagine. 


ies) 
noi 
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The Court: All right. 

Q. (By Mr. Rehnquist): When did you first 
visit Arizona? A. In 1953. 

Q. And what was the purpose of that visit? 

m. Toypiekcotton. 

Q. How long did vou stay here? 

x. Well, 1 was just here off ahd on. I had the 
men operating cotton pickers for me, and I would 
just go over and look after them, and go hack to 
Fresno again. 

@. Was that just during the cotton picking sea- 
son? A. Yes. 

Q@. When did you visit Arizona again? 

A. In 1954. 

Q. What was the purpose of that visit? 

A. To pick cotton with machines again. 

Q. In what areas did vou pick cotton in 1954? 

A. Inthe Harqua Hala Valley. 

Q. Where is that, the Harqua Hala Valley? 

A. About 40 miles west of Buckeye. 

Q. For whom did vou pick cotton? 

A. I picked for Mr. Gordon Cameron, and the 
Centennial Farms. [8] 

Q. Those are both in the Harqua Hala Valley? 

A. That is right. 

@. Are you acquainted with the defendant in this 
action, Elmer Shepard? Ay Yes: 

Q. Do you see him in the courtroom now? 

A. Wes. 

Q. Would you pomt him ont? 
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A. He is sitting right next to the other lawyer 
there. 

Q. When did you first meet Mr. Shepard? 

A. It was in 1954, 

Q. While you were picking cotton? 

A. TPThatis rele 

Q@. Did you ever have occasion to talk to him 
about buying some property he owned in the Harqua 
Hala Valley? A. Yes. 

Q. When was that? 

A. I would say it was about October, 1954. 

Q. And what were the circumstances of that 
conversation? Was anybody else present? 

A. No, just Elmer and I. 

Q. And will you state that conversation ? 

Mr. Burch: If the Court please, could we find 
out where this conversation took place? [9] 

Q. (By Mr. Rehnquist): Where did the con- 
versation take place? 

A. It took place on a ranch that Gordon Cameron 
was renting. I believe they call it the Stall place. 

Q. Would you state the conversation ? 

A. Well, I was on the end of the rows there just 
waiting for the pickers to come up, and Elmer, he 
rode up on horseback that day, and we just had a 
general conversation, and I asked him if their ranch 
was for sale, that is, Gordon Cameron and Hd 
Swindle told me it was for sale, and I just wanted 
to find out if it was. 

@. And what did Mr. Shepard answer? 

A. He said, yes, he was trying to sell it. 
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Q. Was there any discussion of price? 

x. Wes, 

Q. Did Mr. Shepard quote a price at that time ? 
a. Wes. 

Q. What price did he quote? A. $80,000. 
Q. Had you ever seen the Shepard land during 


the cotton growing season prior to this time? 

A. No. 

Q. Had you ever seen the well running on the 
land before this time? AzNo. 

Q. Did you have any discussion as to the well on 
the [10] land at this time, at that time you first 
talked to My. Shepard about the property ? 

A. JI think we did. 

Q. Will you state that discussion ? 

A. Well, I asked him several questions about it, 
and I asked him ahout the land and the condition of 
the place. 

Q. And what were his responses? 

A. Well, he said it was a good ranch. 

And T asked him why he wanted to sell it, and he 
said he had trouble with his eyes. He said the dust 
out there bothered his eyes, and he wanted to sell it 
so he didn’t have to go out there any more. 

Q. Did you later that same year have a conversa- 
tion with Mr. Shepard about his ranch, on the 
premises of the ranch itself? he “Yo 

Q. When would that be, to the best of your recol- 
lection ? A. hat was in November. 

Q. And who else was present? 

A. Henry Haas. 

Q. And Mr. Shepard was present? 
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A. And Mr. Shepard, yes. 

Q. Was anyone else present? 

A. There was someone else on the ranch operat- 
ing a cotton picker, but he was not talking [11] 
with us. 

Q. He was not actually participating in the con- 
versation ? A. No. 

Q. Did you at that time talk about the well on 
the land? A. Yes. 

Q. Did Mr. Shepard make any statement as to 
the output or capacity of the well? A. Yes. 

Mr. Burch: I will object to counsel leading the 
witness. He has done that two or three times in a 
row. 

The Court: Go ahead. 

The Witness: “Yes. 

Q. (By Mr. Rehnquist): What was that state- 
ment ? 

A. I asked him what the output of the well was, 
and he told me it was 2,200 gallons per minute. 

Q. Were those the words he used? 

A. Yes. He said Jules Turner estimated the 
pump as throwing 2,400 gallons per minute, but he 
said he didn’t think it was quite doing that. He said, 
“¢T think it is throwing 2,200 gallons.”’ 


Q. Did he run the well on the land at that time? 
A. Yes. 

Q. He turned on the pump? A. Yes. 

Q). 


How long did it run? [12] 
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A. I would say 10 or 15 minutes, just a short 
while. 

Q. Did you make any observation as to the 
character of the water coming out of the pump? 

A. Yes. 

Q. What observation was that? 

A. Well, we seen the water coming out. Is that 
what you mean? 

Q. Well, did you notice anything about the water 
eoming out of the pump? 

A. Yes, I noticed it was unusually dirty looking 
water. 

Q. Did you say anything to Mr. Shepard about 
that? A. Yes, 

Q. What did you say? 

A. I told him, [ said, ‘‘Boy, that is sure dirty 
looking water coming out of there.” 

@. What did he say? 

A. He said, ‘Yes, they all do that when you first 
start them up.’’ 

Q. Did Mr. Shepard make any other statements 
to you at this time about the capacity of the well, 
or its condition ? Be Yes 

Q. What were those statements ? 

A. He told us the well and the pump, and every- 
thing, was in good condition, that it was a gravel 
packed well, and it was in good condition. [13] 

Q. Did you make any inquiry as to whether he 
had ever had any trouble with the well ? 

K. Yes. 

Q. What did you ask him? 
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A. I asked him if he ever had any trouble with 
his well. 

Q. And what did he say? 

A. He said, ‘‘Well, we had a little trouble here. 
But,’ he said, ‘‘you really couldn’t class it as 
trouble.’’ He said that the pump people told him 
the engine was not tuning up right, and the engine 
people told him there was something wrong with 
his pump, so he said they ended up pulling the pump 
out of the hole, and found out everthing was in good 
condition, and there was something wrong with the 
engine, and he had that taken care of. 

Q. Did he make any further statement to you 
about the previous history of the well? 

A. I don’t believe he did. 

Q. Did he ever say anything about Mr. Cameron 
having gone back in the well? A. Yes. 

Mr. Burch: We object to his leading again. If 
Mr. Rehnquist wants to testify, we suggest he take 
the stand. That is not proper examination. 

The Court: That last was leading. 

Mr. Rehnquist: J beg your pardon. [14] 

The Court: That last was leading. Ordinarily it 
doesn’t make too much difference about a leading 
question, unless it was suggesting the answer. What 
difference does 1t make? It saves time. 

Mr. Burch: It does suggest answers, if the Court 
please. 

The Court: He didn’t suggest any answers. Go 
ahead. 

The Witness: What was the question? 
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Mr. Rehnquist: Read the question, please. 


(The question and answer were read.) 


Q. (By Mr. Rehnquist): And what was that 
statement ? 

A. He told me that Mr. Cameron went back 
into the well, and they deepened that hole. I forget 
exactly how many feet, but he said from what 
depth to what depth that he went. 

Q. Did Mr. Shepard make any statement to you 
at this time about the tube capacity of the well? 

A. Yes. 

Q. What was that statement? 

A. He said it would handle 70 to 75 siphon tubes. 

Mr. Burch: Is the Court aware of what he is 
speaking of, in tubes? 

The Court: What was that? 

Mr. Burch: When the witness talks about tube 
capacity, is the court aware of what he is talking 
about? 

The Court: No. [15] 

Q. (By Mr. Rehnquist): What are these tubes 
you just referred to? 

A. The siphon tubes are pipes that you lay over 
your ditch bank that take the water out of there 
into the furrows onto your cotton. 

The Court: What size pipes were those? 

The Witness: They were two-inch pipes, these 
particular pipes were two-inch. 

Q. (By Mr. Rehnquist): Were there some pipes 
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visible at the time Mr. Shepard made this statement 
to you? A. Qh, yes. 

Q. What diameter were those pipes? 

A. Two-inch pipes. 

Q. Did you make any inquiries of anyone else 
regarding the wel) on this property ? A. Yes. 

Q. Was this before the time vou talked to Mr. 
Shepard in the conversation vou just related, or 
after? A. Before. 

Q. Who else did you make inquiries of ? 

A. I spoke to Gordon Cameron about it. 

Q. Does Mr. Cameron operate a ranch in that 
area? 

A. Yes, he is a neighbor, he adjoins me on the 
west, and he is also a well driller. And he deepened 
this well. That [16] is the reason I questioned him, 
because I thought he knew about it. 

Q. When you say he adjoins you on the west, I 
take it before you bought the property he would 
have adjoined Elmer Shepard on the west? 

As BY es. 

Q. What inquiry did you make of My. Cameron ? 

A. I was just trying to pick up general informa- 
tion on the ranch, and I asked him about the land, 
and the water conditions, and everything in gen- 
eral. 

q@. And what did Mr. Cameron state to you? 

A. Well, he kept telling me it was an awful good 
ranch, and that the water conditions were all right 
on it, and the Jand was very good. 

Q. Who else did vou make inquiry of? 
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A. Ed Swindle. 

Q. And who is Mr, Swindle? 

A. He isthe manager of the Centennial Farms. 

Q. And does he operate a ranch for Centennial 
Farms in that area? A. “Wits. 

Q. What inquiry did vou make of Mr. Swindle? 

A. It was about the same thing as I did to Mr. 
Cameron. I was new in the territory, and I was 
trying to pick up information from the neighbors as 
to how good this ranch, and everything, [17] was. 

Q. And what did Mr. Swindle tell you in re- 
sponse to vour inquiries ? 

A. He told me about the same thing, that it was 
an awful good piece of land. 

@. Did he say anything more than that? 

A. Well, we talked a lot. I can’t remember the 
exact words we talked about. He just referred to it 
as a good place. 

Q. Did you shortly after the conversation you 
have described with Mr. Shepard in the middle of 
November enter into a written agreement with him? 

x. Wee 

Mr. Rehnquist: May this be marker for identi- 
fication ? 

The Clerk: Plaintiff’s Exhibit 1 for identifica- 
tion. 

(Said Option to Purchase was marked as 
Plaintiff’s Exhibit 1 for identification.) 


Q. (By Mr. Rehnquist): Handing you Plain- 
tiff’s Exhibit 1 for identification, is this that Agrec- 
ment? Am Ves: 
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Q. Does it bear your signature? A. Yes. 

Q. Was it signed by Mr. Shepard in your 
presence ? A. Yes. 

Mr. Rehnquist: We will offer this in evidence, 
if the [18] Court please, as Plaintiff’s Exhibit Num- 
ber 1. 

Myr. Burch: No objection. 

The Court: It may be received. 

The Clerk: Plaintiff’s Exhibit Number 1 in evi- 
dence. 

(Said Option to Purchase was received in evi- 
dence and marked as Plaintiff’s Exhibit 1.) 


Q. (By Mr. Rehnquist): Would you read the 
title of that Agreement, Mr. Otto, the underscored 
part? A. Option to Purchase. 

Q. At the time of the execution of this Option 
Agreement, did Mr. Haas also sign the agreement? 

A. Yes. 

@. And is Mr. Haas here in the courtroom 
today ? A. Yes. 

@. Would you point him out to the Court? 

A. Sitting on the end of the table. 

Q. And is Mr. Haas a shareholder in Cal-Nine 
Farms now? A. Yes. 

Q. Does he occupy an office in that corporation ? 

A. Yes. 

Q. What office is it? 

A. Vice president. 

Q. At the time of the execution of this Option 
Agreement, was Cal-Nine Farms incorporated ? [19] 


Cal-Nine Farms, ete. 95 


(Testimony of Ernest H. Otto.) 

A. We were in the process of being incorporated. 

Q. Was it incorporated? Had it been officially 
made a corporation ? 

A. Not when we took this option, no. 

Q. Did you contemplate incorporating? Would 
vou have if vou exercised the Option ? A. Yes. 

Q. Did you pay Mr. Shepard the $2,000 required 
by the Option Agreement? 

A. Mr. Haas did, yes. 

Q. And who had put up this money? 

A. Well, it was a group of fellows from Califor- 
nia. 

Q. And did Mr. Shepard know at that time that 
there were more people than just you and Mr. Haas 
interested in the property ? 

A. Yes, we told them. 

Q. Did you have any further discussion regard- 
ing the property with Mr. Shepard at any later 
time ? A. Yes. 

Q. Where was that? 

A. It was in a drugstore in Buckeye. 

Q. Was this before the Escrow instructions were 
executed ? A. No, this was after. 

Q. Did you have any further discussion before 
the Escrow instructions were executed? [20] 

A. How was that again? 

Q. Did you have any other conversation with 
Mr. Shepard about this ranch when you and Mr. 
Haas were over here in November? 

At Mies. 

Q. Where was that? 
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A. Well, one time was in the Buckeye Motel, I 
remember. 

@. Who was present there? 

A. There was Henry Haas, and Elmer Shepard, 
myself, and a fellow by the name of Woody. 

Q. Do you know Woody’s full name? 

A. No, I don’t. 

Q. And what was the conversation that took 
place there with regard to the ranch? 

A. Oh, we just had a general conversation, and 
I do remember we tried to buy the ranch for a little 
less money from Elmer that night, and also we were 
getting, we were trying to get him to give us a few 
more acres of cotton allotment that went with the 
ranch, and just talking general. 

Q. You did have a discussion pertaining to the 
cotton allotment of the ranch, though? 


A. Qh, yes. 
Q. Did Cal-Nine Farms ever exercise the option 
given by the option agreement? A. Yes. [21] 


Mr. Burch: If the Court please, we are going to 
object to the witness answering that question again, 
that it is a matter of corporate records as to whether 
they exercised an option, or not, and this man’s 
conclusion to that effect is a matter of proof. 

Mr. Rehnquist: Your Honor, we are going to 
offer in evidence the Escrow Instructions pursuant 
to an Agreement of Sale executed by Cal-Nine 
Farms and defendant Elmer Shepard, and reciting 
that the $22,000 had been paid under the Option. 

Mr. Burch: Let us get it in. 
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Mr. Rehnquist: Okay. May that be marked for 
identification ? 
The Clerk: Plaintiff’s Exhibit 2 for identifica- 
tion. 
(Said Escrow Instructions were marked as 
Plaintiff’s Exhibit 2 for identification.) 


Q. (By Mr. Rehnquist): Handing vou Plain- 
tiff’s Exhibit 2 for identification, does this instru- 
ment bear your signature ? A. Yes. 

Q. And is that the signature of Henry Haas? 

A. I believe it is. 

. “end did Mr. Shepard’ sign’ that “in your 
presence? iy “Yes. 

Mr. Rehnquist: We will offer number 2 in evi- 
dence. 

Mr. Burch: No objection, your Honor. [22] 

The Court: It may be received. 

The Clerk: Plaintiff’s Exhibit 2 in evidence. 


(Said Escrow Instructions were received in 
evidence and marked as Plaintiff’s Exhibit 2.) 


Q. (By Mr. Rehnquist): Handing you Plain- 
tiff’s Exhibit 2 in evidence, will you read the caption 
on that. 

A. ‘Escrow Instructions to—Phoenix Title & 
Trust Co.” 

Q. And will you read this part at the bottom 
right above the signatures? 

A. ‘Cal-Nine Farms.”’ 

o. 2 
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A. “By Ernest H. Otto. By Henry Haas.”’ 

Q. Did you on behalf of Cal-Nine pay the ad- 
ditional sum of $18,000 to Mr. Shepard? 

A. Yes. 

@. When was that done? 

A. I believe it was January the 11th of 1955. 

@. That sum was paid at the same time you 
signed the Escrow Instructions ? 

A. That is right. 

@. What was the total purchase price called 
for by this Agreement ? A. $80,000. 

@. And what was the total acreage of land in- 
volved? [23] A. 320 acres. 

Q. Where is this property you bought with re- 
lation to Buckeye? 

A. It is about 40 miles west of Buckeye. 

Q. Is it desert land? 

A. Well, I guess you would class it as desert 
land. 

Q. And the well to which your discussions have 
related is the only water supply on that land? 

An Dhat iseright: 

Q. Is there a house on the property ? 

Ae Me. 

Q. Do vou lve on the property since you 
bought it? A. No. 

Q. You still live in Buckeye? 

A. That is right. 

Q. When did you first have occasion to turn on 
the well after you had bought the property ? 

A. I believe it was April of 1955, 
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Q. Going back for a minute to the conversation 
with Mr. Shepard in November, did you observe the 
output of the well at that time? A. Yes. 

Q. What did the well appear to you to be put- 
ting out? A. About 2,000 gallons a minute. 

Q. Did you notice anything about the output of 
the well [24] when you turned it on in April after 
you had bought the property ? A. Yes. 

Q. What did vou notice? 

A. Well, I found out it was not throwing as 
much water as we were led to believe it was throw- 
ing. 

Q. How did you find that out? 

A. Well, when we began to start our siphon pipes 
to irrigate, it wouldn’t run near as many pipes as it 
was supposed to run. 

Q. And what size pipe were you using at this 
time ? A. Two-inch. 

Q. How many pipes would it run? 

A. We started 55 pipes. 

Q. Did the well still appear to be putting out 
as much water as it had when you looked at it in 
November? A. Yes. 

Q. Did you make a further investigation of the 
spout at this time? A. «Mies, 

Q. What did you discover, if anything? 

A. We discovered that someone had welded a 
piece of iron, a flange, or whatever you want to call 
it, on the inside of the discharge pipe, and the water 
would come out and hit this and give it an appear- 
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ance that it was throwing more water [25] than was 
coming out of it. 

Q. Mr. Otto, will you draw on the blackboard 
what you mean by that? 

A. (Witness makes diagram.) It hadl the ap- 
pearance like this. It was a 12-inch pipe, and then 
they had welded an elbow or down-turn, or whatever 
you want to call it, on there. Then where this 
straight pipe ended, the 12-inch pipe ended, before 
this was welded on, there was a piece of iron welded 
on the inside of the pipe. (Indicating.) 

Q. What effect, if any, did that have on the ap- 
pearance of the output of the well? 

A. It made it look like there was more water 
coming out than actually was coming out, because it 
kind of put a pressure on the water behind. 

Q. Were you familiar with a device such as this 


inserted in spouts? A. No. 
Q. Had you ever seen one before? A. No. 


Q. What did you have to do in order to see that 
little device that was welded in there? 

A. Well, there was a box, cement box, a weir 
box, they call it, that was built kind of like this, 
where the water poured into, and this was laying flat 
on the ground, so when you were on the ground you 
couldn’t very well look in there, [26] so if you put 
your head way down, or got on the box and looked 
up around the elbow, then you could see it. 

Q. It was not visible to the naked eye, then? 

A. No. 


Q. What would be your estimate of the output of | 
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the well on the day you turned on the irrigation, in 
the spring? 

Mr. Bureh: If the Court please, I think we ought 
to have some foundation laid that he is capable of 
making that estimate. 

The Court: All right. 

Q. (By Mr. Rehnquist): You have been farm- 
ing for how long. Mr. Otto? 

A. About 20 vears. 

Q. During that time vou have used wells? 

A. Yes. 

Q. And you have irrigated? Pie Nias. 

Q. And you have used siphon tubes? 

A. Yes. 

Q. And is it possible to reach some general con- 
clusion as to the output of a well from a combina- 
tion of observation of the water coming out the 
spout, and the number of tubes that it will run? 

Mr. Bureh: He is now quahfying him by doing 
the very thing we object to, without foundation. 

The Court: Go ahead. [27] 

Mr. Rehnquist: Answer the question. 

The Witness: Yes. 

Q. (By Mr. Rehnquist): What would you esti- 
mate the output of this well at the day vou turned 
it on, in the spring of 1955? 

Mr. Burch: Same objection. 

The Witness: I would estimate it at 1,300 to 
1,400 gallons of water. 

Q. (By Mr. Rehnquist): If this output at that 
time had remained constant throughout the summer, 
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would it have been sufficient to irrigate the amount 
of cotton which you were allowed to plant, and did 
plant that year? Ay Yes: 

Q. How many acres was that? 

A. We finally wound up with 105 acres. 

Q. Is there any rule of thumb that you know of, 
through your experience as a cotton farmer, as to the 
number of gallons per minute required to irrigate 
cotton acreage? 

A. The general saying among everybody is 1,000 
gallons per minute will handle 100 acres of cotton. 

@. What happened to the output of the well in 
the succeeding months of the growing season? 

A. Well, it just kept decreasing, steadily de- 
creasing. [28] 

Q@. And what finally happened to the well? 

Mr. Bureh: We make the same objection, unless 
he can show he knows, if the Court please, without 
giving a mere opinion without foundation. 

Mr. Rehnquist: Your Honor, he was farming out 
there all summer. 

The Court: Ask him what happened to the well. 
Maybe it dried up. I don’t know. Go ahead. 

The Witness: It kept decreasing so much that in 
September, the early part of September, I shut 
it down. It was just running a very small stream 
of water. 

Q. (By Mr. Rehnquist): What did you estimate 
the gallons per minutes at that time ? 

A. At that time, I would say 250, 300 gallons. 
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Q. Did you ever consult anyone about this well? 

A. Yes. 

Q. Who? 

A. Gordon Cameron, the well man. 

Q. When was the first time you talked to him 
about it? 

A. Well, just shortly after we started it. We 
started our conversations about this well. 

Q. Did you have a conversation with him about 
it in June or early July of 1955? [29] 

A. Yes, I asked him if he wouldn’t come out 
the first part of July. 

@. Why did you ask him at that time? 

A. Well, the well was decreasing to a point 
that I was getting alarmed, and also the pump was 
sinking into the ground. 

Q. Did vou ask his advice at that time? 

A. Ve. 

@. And what advice did he give you? 

&. Me told me, hevsaid, ‘‘Welly” Ne'saad, ““don’t 
ever shut this thing off.’’ 

He said, “Tf you do, vou’re going to be completely 
without water, without a well, without anything,”’ 
and he said, ‘‘You’ve got too good a crop here 
started to take anv chances on it.’’ He said, ‘‘Don’t 
shut it off.”’ 

Q. Did vou leave the pump running? 

A. Yes. 

@. Was that in reliance on Mr. Cameron’s ad- 
vice? > Yes! 
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Q. Did you have any other conversations with 
Mr. Cameron about the well? 

A. Yes, I had quite a few with Mr. Cameron. 

Q. Did you have a conversation with him in 
October of 1955? A. Yes. 

Mr. Burch: If the Court please, this is all hear- 
say. [30] I haven’t wanted to object, because maybe 
the Court wants to hurry it along, but I certainly 
do object now. 

Mr. Rehnquist: Your Honor, in a misrepresenta- 
tion case, the reasonableness of the Plaintiff’s 
actions in attempting to mitigate damages is 
relevant, and it is not hearsay for that purpose, if 
he followed the advice of a man he believed to be 
a well expert. The mere fact that it was stated to 
him is relevant for that purpose. It is just the same 
thine when you are trying to prove notice. 

The Court: It might he. 

Q. (By Mr. Rehnquist): Where did this con- 
versation take place? 

A. It took place in my home in Buckeye. 

@. Who was present? 

A. Gordon Cameron, and his wife, and my wife, 
and myself. 

Q. This was after you had turned the well off? 

A. at is’ right. 

Q. Had you spoken to Mr. Cameron before this 
conversation about the possibility of repairing the 
well? A. Yes. 

Q. What did Mr. Cameron tell you at this time? 
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Mr. Burch: We make the same objections. Hear- 
say. 

The Court: All right, go ahead. 

The Witness: Well, he come to the house that 
morning, and he said [31] that he just decided 
he might as well lay the cards on the table and 
make it plain to me that I shouldn’t try to repair 
that well. 

He says, ‘I don’t care if I get the job, or someone 
else wets it, Hut,’ he says, “‘I don’t want you to 
spend five, six, seven thousand dollars working 
on that well, because,’’ he says, ‘‘It is impossible to 
repair.’’ 

And I asked him what made him think so, and he 
kind of laughed, and he said, ** Well, I’m not think- 
ing,’ he said, “‘I know.”’ 

I said, “‘How do you know?”’ 

He said, *‘I was in that hole last year,” and he 
said, ‘That casing was broke or collapsed at that 
time when we went into that hole.’”’ And he said, 
"We put our drill into it, and at 477 feet it stopped. 
So they pulled that bit out and put on smaller sizes.”’ 
And he said they finally got, I beheve it was, an 11 
or 12-inch bit. He said they stayed there a couple 
of hours and drilled through the bad place. Then 
they went on down and deepened the well for 
Elmer. ‘‘But,’’ he said, “‘It was impossible to repair 
the well.’’ 

Q. (By Mr. Rehnquist): Did you, after the cot- 
ton season, replace the well? mam! Yes. 

Q. Who drilled the new one for vou? 
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A. Gordon Cameron. [32] 

Q. When was this done? 

A. The end of December of 1955. 

Mr. Rehnquist: May we have this marked for 
identification ? 

The Clerk: Plaintiff’s Exhibit 3 for identifica- 
tion. 

(Said Statement was marked as Plaintiff’s 
Exhibit 3 for identification. ) 


Q. (By Myr. Rehnquist): Handing you Plain- 
tiff’s Exhibit 3 for identification, is that the bill you 
received from Gordon Cameron for his services? 

A. That is right. 

Q. In drilling you this new well? A. Yes. 

My. Rehnquist: We will offer No. 3 in evidence. 

Mr. Burch: If the Court please, we will object 
to this being admitted in evidence. Certainly no * 
measure of damages would allow this to be admitted 
without first showing it is of the same kind of well, 
same materials, same depth, same thing he bargained 
for. There hasn’t been this showing yet. Therefore, 
this bill for costs, labor, and repair has no probative 
value. You must first establish it has some relation- 
ship in the measure of damages to the original well. 
It may have been a bigger well, a smaller well. There 
is no showing yet. 

The Court: All right. What kind of a well 
was it? [33] 

Mr. Rehnquist: Your Honor, we plan to call Mr. 
Cameron in this matter. 
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The Court: You will have him testify ? 

Myr. Rehnquist: Yes. 

The Court: All right. That may be received. I 
thought he might have been unavailable. 

Mr. Burch: If the Court please, I suggest before 
they testify from this that we find out from Mr. 
Cameron what the facts are. 

The Court: There is no jury here. 

Mr. Rehnquist: We can’t prove our whole case 
at the same minute. That was received, your 
Honor ? 

The Court: Yes, it may be received. 

The Clerk: Plaintiff’s Exhibit 3 in evidence. 


(Said Statement from Gordon Cameron was 
received in evidence and marked as Plaintiff's 
Exhibit 33.) 


Q. (By Mr. Rehnquist): Handing you Plain- 
tiff’s Exhibit 3 in evidence, what is the total amount 
of that bill? Will you read from the bill? 

A. $17,541.73. 

Q. Did you ineur any other expenses in connec- 
tion with the drilling of this new well? 

A. Well, yes, we had to put up a new pump 
base. 

Q. And who did that work for you? 

A. A cement contractor by the name of Dan 
Fuller. [34] And we also had to put new bowls in 
this pump. 

Q. Who did that work for you? 

A. Arizona Engine and Pump Company. 
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Mr. Rehnquist: May we have this marked for 
identification ? 
The Clerk: Plaintiff’s Exhibit 4 for identifica- 
tion. | 
(Said documents were marked as Plaintiff’s 
Exhibit 4, for identification.) 


Q. (By Mr. Rehnquist): Handing you plain- 
tiff’s Exhibit 4, for identification, is this top state- 
ment a bill you received from Arizona Engine and 
Pump Company in connection with the replacement 
of the well? 

A. This was a bill just to remove the old pump 
out of the well, this one. 

Q. And was this statement in connection with 
their services in taking the pump out of the old well 
and replacing it in the new well? 

Ay That as sight. 

Mr. Rehnquist: We offer No. 4 in evidence. 

Mr. Burch: We make the same objection. No 
foundation laid. 

The Court: It may be received. 

The Clerk: Plaintiff’s Exhibit 4 in evidence. 


(Said documents, Arizona Kngine & Pump 
Co., were received in evidence and marked as 
Plaintiff’s Exhibit 4.) [35] 


Q. (By Mr. Rehnquist): Did you also incur an 
obligation in connection with the gravelling of the 
new well at this time? A. Yes. 

Q. And to whom was that obligation ? 
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A. Joe Conway Gravel Company, I believe is 
the name of it. 

Mr. Rehnquist: May it be marked as Plaintiff’s 
Exhibit 5 for identification. 

The Clerk: Plaintiff’s Exhibit 5 for identifica- 
tion. 

(Said Statement, Joe Conway, was marked 
as Plaintiff’s Exhibit 5 for identification.) 


Q. (By Mr. Rehnquist): Handing you Plain- 
tiff’s Exhibit 5 for identification, is that the state- 
ment of charges you received from Joe Conway? 

A. ‘That is right. 

Mr. Rehnquist: We will offer No. 5 in evidence. 

Mr. Burch: We make the same objections. No 
foundation laid. 

The Court: It may be received. 

The Clerk: Plaintiff’s Exhibit 5 in evidence. 


(Said Statement, Joe Conway, was received 
in evidence and marked as Plaintiff’s Exhibit 
a) 


Q. (By Mr. Rehnquist): What did you do 
with the pump that was in the old [36] well, Mr. 
Otto? 

A. Well, we couldn’t use the bowls off of the 
pump, so we replaced them with new bowls. 

Q. But you moved the gearhead and the remain- 
ing part of the pump over to the new well? 

&. “Oh, yes. 

Q. What did you do with the engine on the old 
pump? 
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A. We moved it over, and we are using the 
engine. 

Q. What did you do with the casing of the old 
well? 

A. We tried to salvage as much casing as we 
could out of the old well, so they set the derrick 
over the well, and they recovered 361 feet of old 


casing. 
Q. Were you present during most of the opera- 
tions to remove the pump? A. Yes. 


Q. Did you see the pump when it was pulled? 

A. Yes. 

Q. What was the appearance of the pump when 
it was pulled? 

A. Well, the bowls were worn, and as I remem- 
ber, they had an awful time getting it out of the 
hole. They said it was sanded up down there. The 
bowls weze covered with sand. 

Mr. Burch: If the Court please, that is hearsay 
again. We are going to object to it. 

The Court: All right. What do you know of 
your own knowledge? [37] 

The Witness: Of my own knowledge, I knew 
they had an awful time. They wouldn’t pull this 
pump up. They radioed to Phoenix to try to get me, 
to find out where I was at before they would pull on 
it any more. They said they wouldn’t any more on 
their own, because they were afraid they were going 
to pull this shafting in two. It was stuck in the bot- 
tom. 

Q. (By Mr. Rehnquist): Was there any at- 
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tempt made in your presence to put a plumb down 
in the well after the pump was pulled? 

A. Yes. 

Q@. Will you describe that attempt and its 
result ? 

Mr. Burch: I will object to that. That has noth- 
ing to do with this matter, what they did after they 
got in there and pulled the bowls. 

The Court: The casing was in there, was it not? 

The Witness: Yes. 

Mr. Burch: There is no showing it was. There is 
no showing what damage was done when they pulled 
the bowls. 

The Court: Find out. 

The Witness: Yes, they did. The man working 
for Gordon Cameron, I forget what they call it, he 
dropped, it was a small wire on a pole, they put a 
heavy weight on it, and let it down into the well, 
and they wanted to find out the depth of the well. 
Then he pulled it out and he laid it out on the 
ground [38] and measured it with 100-foot tape, 
and the well was just 380 feet deep, and it was 
filled up with sand up to that point. 

Q. (By Mr. Rehnquist): Have you tested your 
new well? 

A. I have pumped it, but I haven’t had it offi- 
cially tested. 

Q. The only way you would know about its out- 
put is by estimate? A. Ves: 

Q. What would you estimate its output at?/ 
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Mr. Burch: We will object to his making an 
estimate. No foundation. 

The Court: I don’t think it makes any differ- 
ence. 

Mr. Burch: At least for the record, he testified 
in the beginning he came from California. 

The Court: J don’t want to hear any more argu- 
ment. What difference does it make now? 

Mr. Burch: Very well. 

The Witness: I would estimate it between—— 

The Court: You don’t have to answer that now. 
That is a new well? 

The Witness: Yes. 

The Court: All right. 

Q. (By Mr. Rehnquist): Where is the new 
well located, with respect to the [39] other well? 

A. It is about 125 feet north of the old well we 
abandoned. 

Q. Is there also a third well on the property? 

A. Yes. 

Q. When did you plant your cotton crop last 
year? 

A. It was in the first part of May. 

Q. State again how many acres you planted. 

A. 105 acres. 

Q. Did you fertilize your crop? A. Yes. 

Mr. Rehnquist: May this be marked as number 
6 for identification ? 

The Clerk: Plaintiff’s Exhibit 6 for identifiea- 
tion. 
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(Said Statements, Fannin’s, were marked as 
Plaintiff’s Exhibit 6 for identification.) 


Q. (By Mr. Rehnquist): Handing you Plain- 
tiff’s Exhibit 6 for identification, are these bills you 
received for fertilizer that you purchased ? 

A. Yes. 

Q. And did you use that fertilizer on the prop- 
erty in question here? A.” Yes: 

Mr. Rehnquist: We will offer No. 6 in evidence. 

The Court: You object to it? [40] 

Mr. Burch: No objection. 

The Court: It may he received. 

The Clerk: Plaintiff’s Exhibit 6 in evidence. 


(Said Statements, Fannin’s, were received in 
evidence and marked as Plaintiff’s Exhibit 6.) 


The Court: We will have our morning recess. 
(The morning recess was had.) 


The Court: You may continue. 

Q. (By Mr. Rehnquist): Mr. Otto, just before 
recess, you testified that there was a third well on 
the property ? A. That is right. 

Q. Was that well ever in operation while you 
owned the property? A. We 

Q. It is just a hole? A. That is right. 

Q. Is it covered? A. Yes. 

Q. In what manner is it covered? 

A. Well, it has a piece of steel welded over the 
pipe, and then there is another cover Jaying over 
the top of the steel. 
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Q. During the growing season of last year, did 
you dust [41] your cotton crop for insects? 

A. Yes. 

@. How do you determine when to dust? 

A. Well, by watching the cotton plants myself, 
and also Fannin’s fertilizer company at Buckeye, 
they have a man that comes around once a week and 
checks the bugs for you, and they take the count 
of the bugs, and if there are so many, they rec- 
ommend that you dust. 

Q. How many times did you dust last year? 

A. Four times. 

Mr. Rehnquist: Wiull you mark this for identifi- 
cation ? 

The Clerk: Plaintiff’s Exhibit 7 for identifica- 
tion. 

(Said Statements, Fannin’s, were marked 
as Plaintiff’s Exhibit 7 for identification. ) 


Q. (By Mr. Rehnquist): Handing you Plain- 
tiff’s Exhibit 7 for identification, are these state- 
ments you received from Fannin’s for dust you 
purchased from them last year? A. Yes. 

@. And was that dust all applied to the prop- 
erty here in question, to your cotton crop? 

A. ‘That is right. 

Mr. Rehnquist: I offer No. 7 in evidence. 

Q. (By Mr. Rehnquist): Is this top bill a total 
of these invoices that are [42] attached ? 

A. Yes. 

Mr. Burch: No objection. That figure is $2,478.64, 
is that correct? 
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Mr. Rehnquist: Yes. 
The Court: It may be received. 
The Clerk: Plaintiff’s Exhibit 7 in evidence. 


(Said Statements, Fannin’s, were received in 
evidence and marked as Plaintiff’s Exhibit 7.) 


Q. (By Mr. Rehnquist): When did you pre- 
irrigate last year? A. It was in April. 

Q. And how many tubes were running at first, 
when you first started to pre-irrigate? A. 59. 

Q. And those were 2-inch tubes? A. Yes. 

Q. What drop or head were you ruming these 
tubes at? A. Between four and five inches. 

Q. Would you explain to the Court what you 
mean by drop or head? A. Well, that is 

Q. Use the blackboard, if vou want to. 

A. I’m not too good of an artist. It is how high 
the water is in the ditch. Maybe I better. [43] 


(Witness makes diagram. ) 


This will be your ditch bank here, and your water 
in here. Then the water will be at this level. Then 
you put this siphon tube in and lay it over the ditch, 
and where this water runs out of the siphon it 
would be from four to five inches lower than the 
water level in your ditch. 

Q. That is what you mean by a four to five inch 
head ? A. That is right. 

Q. And 55 2-inch tubes was the maximum you 
eould run at this time? A. Yes. 
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Q. And were all the tubes discharging all of 
their water into the furrows? 

A. All of the water that was coming out of them, 


yes. 
Q. At the end of your pre-irrigation, how many 
tubes were you able to run? A. 48 to 45. 


@. Would the decline from 55 tubes to 43 or 40 
be a decline in the output of the well? 

A. No, not all of it, because the further you run 
your pump from the well, the ditch will absorb a 
certain amount of water. 

Q. How much of this decline was attributable to 
a decline in the output of the well, would you say? 
I would say 5, 6, 7 pipes. [44] 

How long did it take you to pre-irrigate? 

It took us about a month. 

When did you have your second irrigation? 
It was in June. 

How long an interval was it between the end 
of your pre-irrigation and the beginning of your 
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second irrigation? 

A. From when we quit pre-irrigating? 

Vee Ves A. I would say about 30 days. 

Q. Did you still run 2-inech tubes for your sec- 
ond irrigation ? 

A. No, I bought some plugs that they have that 
you can reduce the hole size in your pipe. In other 
words, I put in plugs and made inch-and-a-half 
pipe out of 2-inch pipe. 

@. Had the tubes you got from Mr. Shepard, 
along with the land, did they have plugs in them? 
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ty, “Ses 

Q. But these weren’t the same plugs that you 
used ? a BNo. 

Q. So you pulled the plugs that you found 
in Mr. Shepard’s for your pre-irrigation, is that 
right? A. Yes, that is right. 

Q. Did the number of tubes you could run drop 
down during the course of your second irrigation ? 

A. Yes. [45] 

Q. How much? 

A. Like I say, we put in inch and a half plugs 
in these pipes, so when we started the second irriga- 
tion, we went. back to 55, 56 pipe, and then it 
steadily decreased again. 

Q. Even with the inch and a half tube? 

Ree ins right. 

Q. Does a one and a half inch tube put out a 
smaller amount of water than a two-inch tube? 

A. Oh, yes. 

Q. You state during your second irrigation that 
you had one of vour conversations with Mr. Cam- 
eron which you have described ? 

A. | believe we did talk during the second. 

Q. And was that the time he told you to leave 
the pump running? 

A. That was either at the end of the second or 
the beginning of the next irrigation. I’m not sure. 

Q. After Mr. Cameron had told you to leave the 
pump running, did you run it continuously from 
then on? 

A. Yes, I let it on, but it stopped once or twice 
during that time by itself, and we restarted it. 


118 Elmer EF. Shepard, et wa., vs. 


(Testimony of Ernest H. Otto.) 
Q. Was the pump, then, for all practical pur- 
poses running continuously, from the early part of 


July until September ? A. That is right. 
Q. As of June Ist, would you say you had a 
good crop in [46] the making? A. Yes. 


Q. How can you tell that? 

A. Well, it is just by looking at your plants and 
observing. 

@. Based on your experience as a cotton farmer, 
could you predicate, in terms of bales as to the acre 
at that time, what you would harvest in the fall? 

Mr. Burch: We object to that as calling for a 
conclusion. A number of things enter into what his 
ultimate crop would be. The Arizona rule is that he 
find out what the productivity of the land was of 
prior years on land similiar to it. You don’t make a 
guess on what his estimate of the crop will be. 

Mr. Rehnquist: That can be brought out on 
cross-examination. 

Mr. Burch: That still is not an estimate of what 
the crop would be. 

The Court: It is speculative. 

Mr. Burch: It certainly is. 

The Court: How are you going to get at it? 

Mr. Burch: The Arizona Courts have deter- 
mined how. 

The Court: They have offered that evidence in 
this Court a good many times in spraying cases, and 
gone up, and the Court of Appeals has passed on it. 
He may answer. 

Mr. Burch: As TI recall, even in those cases there 
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was [47] testimony as to what the land had yielded 
in prior years, not a bare guess. 

The Court: Go ahead and answer. 

The Witness: At that time, if it progressed fa- 
vorably from then to the end of the season, I expected 
two and a quarter to two and a half bales. 

Q. (By Mr. Rehnquist): As of July Ist, you 
say you had a good erop in the making? 


A. Ye. 

Q. As of August Ist? w. ON. 

Q. As of September Ist? 

A. Absolutely not. 

Q. What in your opinion caused the decline in 
the prospects of this crop? A. Lack of water. 

Q. Were there rains in the Harqua Hala Valley 
last summer ? A. Yes. 


Q. Do you remember when? 

A. They were sometime in July, I believe. 

Q. Did these, in your opinion, affect the cotton 
crop? A. Yes, and no. [48] 

Q. Would you tell us what you mean by that? 

A. Well, we had some heavy rains there, and 
several times it come down and broke our ditch, and 
the water run down through the cotton, and at that 
time I continued letting my pump run, which Gor- 
don Cameron advised, and I just run it out in the 
desert until we could rebuild this ditch. And, on 
the other hand, if we wouldn’t have got the rains, 
T don’t believe I would have got as much cotton as 
T got. The way it is, I feel I got some Irrigation 
out of the rains. 
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Q. How long did these rains last? 

A. It seemed like it was a period of two or 
three weeks. I’m not sure. 

Q. Who picked your cotton for you last year? 

A. I picked it myself. 

Q. Would you have picked it yourself no matter 
how large a yield per acre it was? 

A. J would. 

Q. Where did you have it ginned? 

A. At the Hassayampa Gin. 

Q. Who is the manager of that gin? 

A. Stmeoe Walmsoley. 

Q. Is he the manager of several gins in that 
area ? A. That is right. 

Q. What is the name of the company that runs 
those gins? A. Western Cotton. [49] 

Q. How many bales did you realize from the 105 
acres you had in cotton last year? Ax Wits 

Q. Do you know the gross payments you re- 
ceived from the gin for the 116 bales you had ginned ? 

A. Around $16,700. 

Q. In your opinion, did the lack of water affect 
the staple length of the cotton you raised? 

A. Yes. 

Q. Did you ever make any effort to get extra 
water for your cotton crop when you saw that the 
well was not going to supply enough ? 

A. Yes, I talked to Gordon Cameron. 

Q. And what was this conversation? 

A. Gordon Cameron told me if my well ever 
quit. on me that I should see his foreman he had on 
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his ranch, and if there was any extra water that 
they had, I could lead it around to my place. But he 
said, “‘The one point I will make clear,’’ he said, 
‘‘do not lead it through my ranch.’’ He said, ‘* El- 
mer Shepard done that the year before, and he 
washed a big canal through his property.’’ 

He said, ‘‘Take it out into the desert and lead it 
around to your place.” 

Q. Who else was present at this conversation ? 

A. Ed Swindle. [50] 

Q. Did vou ever take advantage of this offer of 
water ? A. No. 

Q. Why not? 

A. Well, my pump continued running, and 
another thing, the desert that Gordon was referring 
to was about 3 feet higher than the end of his ditch 
where I would have had to take the water out of, so 
I would have had to have done considerable scrap- 
ing on this property before I could have brought 
the water down to my place. 

Q. Did you know who owned the property, over 
whose land that ditch would have to go? 

A. No. 

Q. When you discussed the purchase of this 
property with Mr. Shepard, was the amount of 
water put out by the well of important considera- 


tion to you? ie That is agit. 
Q. And the condition of the well, and the equip- 
ment ? A. That is right. 


Q. Did you believe Mr. Shepard was telling the 
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truth when he said the well put out 2,200 gallons a 
minute ? A. Yes. 

Q. And did you believe he was telling the truth 
when he said the well was in good condition? 

A. Yes. 

Q. When was the first time you suspected the 
well was [51] not as good as he said? 

A. The first time I started it up and irrigated 
with it. 

@. And when was that? 

A. That was in April. 

Q. And when had the purchase been completed ? 

A. In January, January the 11th, I believe it 
was. 

Q. If you had known that the well had a sub- 
stantially smaller output than Shepard had repre- 
sented, and was not in good condition, would you 
have bought the land at that price? 

A. Definitely not. 

Q. Did you assume from Mr. Shepard’s answers 
to vour questions about the well and equipment that 
he had told you completely and truthfully about all 
the trouble he had had with the well and equip- 
ment? A. Yes. 

Mr. Burch: We will object. Certainly his as- 
sumptions are of no probative value. | 

The Court: Did you believe what he told you? 

The Witness: Yes. 

Q. (By Mr. Rehnquist): If you had known 
there had actually been considerably more trouble, 
would vou have bought the land at that price? 
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A. No. 

Q. Going back to the tubes for a minute, Mr. 
Otto, of what material were these tubes made? [52] 
Aluminum. 

How long were the siphon tubes ? 

714 feet. 

How many bends did they have in them? 
Three. 

And when you were running 55 tubes at a 
4 _— head, all of the tubes were running at that 
head? A. Yes. 

Q. And when you were running—First, how 
many tubes were vou able to run just before you 
shut the well off in September ? A. 18. 

Q. And what was the head of those tubes? 

A. About the same thing. 

Q. ‘They were all at that head? A. Yes. 

Q. And what was the diameter of the tubes vou 
were running then? 

A. An inch and a half at that time. 

Q. ‘Those were 2-inch tubes with a plug in them ? 

A. That is night. 

Q@. When you speak of a 4-inch head, Mr. Otto, 
where did you measure that head from, with rela- 
tion to the diameter of the tube? 

A. About the center of the tube. [53] 

Mr. Rehnquist: We have no further questions. 
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Cross-Examination 
byevo Burel: 


Q. Mr. Otto, you stated, I think, you first came 
to Arizona on cotton picking business, is that cor- 


rect? A. That is right. 

Q. That was in 1953? A. Yes. 

Q. Did you pick out in the Harqua Hala Valley 
at that time? A. No. 


Q. Your first experience out there was in 1994, 
when you started picking? 

A. That 16 ete 

@. What time of the year did you do that? 

A. I believe it was in October. 

Q. And you had been there, I assume, prior to 
October, sometime, in 1954? A. Yes, 

Q. Do you recall when you first went out there 
in 1954? 

A. It was a little before we started picking. 

Q. Would it have been in September? 

A. It could have been. I wouldn’t swear to it. 

Q. There is only one road out into the Harqua 
Hala country, isn’t there, from Buckeye? [54] 
No. 
How many roads from Buckeye? 
Two. 
How did you go out that first time? 
1 took the read tomhedlenr 
That is the road that goes past the Shepard 
property ? 


ee 
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A. No. It just—the Shepard property, the one 
corner of it bumps into the road that you go by. 

Q. Is that where the wells are? A. No. 

Q. That is some other corner from there? 

A. That is the furthest corner from the well. 

@. Who did you do business with out there in 
your first effort to get cotton picking business? 

A. Gordon Cameron and Ed Swindle. 

Q. Where are their farms in relation to the 
farms that Cal-Nine finally purchased from Shep- 
ard? 

A. Gordon Cameron adjoined the Shepard place 
on the west, and Centennial Farms is, I would say, 
three or three and a half miles from there. 

@. Whose cotton did you pick first, if you re- 
member ? 

A. Gordon Cameron’s, on the place he had rented, 
not his home place. 

Q. Did vou pick any on his home place? 

A. Yes. [55] 

Q. When did vou do that? 

A. J would say that was in November. 

Q. You had been over to his home place, then, 
J take it prior to that time? You were familiar 
with it? 

A. One time we was at the house, yes. 

@. Had you had occasion to see the Shepard 
property as you drove by? 

A. From the road, yes. 

Q. Had you ever made any inspection of it at 
all? A. No. 
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Q. Were you at that time interested in purchas- 
ing it? 

A. No, I didn’t know it was for sale when I 
first came out there. 

Q. You had occasion on a number of times to 
observe the Shepard property, though, as you 
picked cotton out there, vou saw the crop growing? 

A. No. When I was out there the crop was not 
erowing any more. 

Q. It was complete, is that right? 

A. Bhat ae right, 

Q. That was in September and October of 1954? 

A. I would say in October, yes. In other words, 
they weren’t irrigating any more at that time. 

Q. Did you talk to Mr. Shepard about picking 
his crop that year? [56] A. No. 

Q@. When you were through with the cotton 
picking, did you go back then to California? 

A. Yes. 

Q. At that time, had you any notion of buying 
the Shepard property ? 

A. When I finished picking cotton, we already 
had it bought. 

Q. When did vou first get the idea of buying 
the Shepard property ? 

A. I would say it was some time in October, the 
later part of October. 

Q. How did that come about? 

A. Gordon Cameron and Ed Swindle, I got to 
know them pretty well, because I was working with 
them, and they told me, Why didn’t I try to buy 
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a ranch over here. They said, ‘‘We need some more 
neighbors out here. We want to make this valley 
boom out here.’’ 

That is when I first got interested. They were 
telling me the Shepard place was for sale at that 
time. 

Q. It was not due to any solicitation from Mr. 
Shepard that vou bought the property? 

A. No. 

Q. Was that the first vou talked to Cameron and 
Swindle about the property, and what it would 
do? [57] 

A. Yes. 

Q. And was that when Mr. Shepard told you 
about the farm being a good one, and that it had 
sufficient water, in his estimation ? A. Yes. 

Q. And you had also gotten approximately the 
same information, apparently, from Mr. Swindle, 
is that right? Be Wes 

Q. Had vou talked to anybody else about the 
property before vou went to see Mr. Shepard ? 

A. We talked to a real estate man, yes. 

@. Had vou talked to Woody, Mr. Cameron’s 
foreman ? A. Yes. 

Q. Had you asked him how much water it would 
produce ? A. Yes. 

Q. He told you about 70 to 75 tubes, isn’t that 
correct ? A. Yes. 

Q. You stated that is about the same thing Mr. 
Shepard told vou. isn’t that enrrect ? A. Yes, 
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Q. You said you saw Mr. Shepard some time in 
October of 1954, and talked about the land. I think 
you stated just he and you had that conversation, is 


that right ? A. That is right. 
Q. At that time he told you he wanted $80,000 
for it? [58] A. Yes. 


Q. Did you attempt to make any inspection of 
the property ? 

A. It was some time after that I went over and 
looked at the property, yes. 


Q. Did you go by yourself on that occasion? 
A. Yes. 

Q. Was anyone there when you arrived? 

A. No. 

Q. 


You looked over the entire property at that 
time, is that right? 

A. I didn’t walk over the whole thing, but I 
did walk around in the cotton, I think, there. 
You looked at the wells, the pump? 
I looked at the pump. You couldn’t see the 


Q 
A 
well 
Q. You looked at the engine for the pump? 
A 
Q 
Je 
Q 


Yes. 
Did you see the tubes that were there? 
Yes. 
All that was on the property and available 
for inspection ? A. Yes. 
Q. And you did inspect it? A. Yes. 


Q. You finished picking some time in November 
of 1954, [59] is that right, or did you pick after 
that ? A. No; we finished in January. 
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Q@. Of 1955? A. Yes. 
Q. Then some time in 1954 you left and went 
over to California; is that correct? A. Yes. 


Q. And you saw Mr. Haas here who is your 
brother-in-law, is that right? 

#. DMhat.iseright. 

Q. You told him you wanted to buy some prop- 
erty, and it was the Shepard property, is that cor- 
rect? 

A. I told him I sure would like to buy some land 
out there, because it looked like we could raise good 
cotton in that part of the country, and I told him 
there was a ranch for sale out in there. I heard 
there was a ranch for sale. 

@. At that time, had vou had any business deal- 
ings with Mr. Shepard with regard to buying it, or 
just the one conversation ? 

A. Just the one conversation. 

Q. And vou and Mr. Haas decided at that time 
you would buy some Arizona property at that time, 
if it was possible to get it, is that right? 

A. Yes. 

Q. And you decided on this particular Shepard 
ranch, if [60] it was possible to buy it, is that 


right? A» Yes. 
Q. Then vou attempted to get some money from 
other friends, is that right? &. Tedadn’t: no. 
Q. Mr. Haas did? A. Mr. Haas did. 


Q. And you accumulated $2,000.00, is that right? 
A. Yes. 
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Q. The rest of the fellows promised to put up 
some additional money along with yours? 
A. That is right. 
Q. And you took Mr. Haas over in September ? 
am, Wes! 
Q. And you took him out and showed him the 


property, is that right? A. Yes. 
Q. And while you were there, you ran into Mr. 
Shepard ? A. Yes. 


Q. Just met him on the ground, no appoint- 
ment? A. Yes. 

Q. Did you have an opportunity to see the well 
in operation ? A. Yes. 

Q. He turned it on? [61] A. Yes. 

Q. Was that at your request, or was he using it 
for some other purpose ? 

A. He needed it at the time for a cotton picker. 

Q. So he wasn’t demonstrating to you; he was 
using it for his farming business? 

A. Not especially. We asked him to start it up, 
and he said he needed some water anyway, so he 
started it, and then used it. 

Q. And he was coming up to turn it on, was that 
his statement? 

A. J don’t remember if he made that statement. 

Q. He did turn it on, and it ran awhile, and 
you observed it? Ay eaters ight. 

Q. Did you ask him any other questions at the 
time that you haven’t related here today? 

A. Not that I can think of. 

Q. You did ask him what the output of the well 
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was, and he said Jules Turner estimated it at 2,400, 
and he said he didn’t think it would do over 2,200? 
A. He said it was doing 2,200. 
Q. And you said in your estimation it was only 


doing about 2,000, is that right? A. Yes.[62] 
Q. So you didn’t believe his statement of 2,200, 
did you? 


A. I did in a way, because I wasn’t used to 
those big pumps where I come from in California. 
Nobody had a pump that size. 

Q. You have already stated you could estimate 
reasonably the output of one of these wells, that is 
true ? me Wes: 

Q. And it was your estimate it was doing about 
2,000 ? i Yes, 

Q. You didn’t rely on his statement of 2,200? 
You were relying on your own experience ? 

A. I thought Elmer knew what he was talking 
about. 

Q. But you were relying on your own experi- 
ence, weren’t you? 

A. To a certain extent, yes. 

Q. You had also gone around and made inquiry 
as to what the well would do, in the way of ea- 
pacity ? A. Yes. 

Q. Did you rely on those statements made to 
you? o “Yes. 

Q. So it was not only the statements you got 
from Mr. Shepard, but also vour own experience, 
and the statements of other persons that led you 
to beheve it would do 2,000 gallons? 
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A. Yes. [63] 

Q. Mr. Haas was with you at the time? 

A. Yes. 

Q. He didn’t know anything about wells, I take 
it, and was not a farmer? 

A. No; he was no farmer. 

Q. You say you saw the water, and it was very 
silty, and dirty, is that correct? 

A. That is right. 

Q. JI think in response to the judge’s question 
as to what would happen to bowls when they had 
sand in them, you said they would wear out. You 
knew that, didn’t you? 

A. Not at that time I didn’t know. Where I 
come from they pump water, not sand. 

Q. After observing this dirty condition of the 
water, did you attempt to do anything about it? 

A. No. 

Q. You had seen Gordon Cameron’s pump, 
hadn’t you? A. Not the pump. 

Q. Did you ever talk with him; did you ever 
discuss with him the fact that he had the same type 
of well? 

A. We talked about the wells; yes. 

Q. And he had told you Elmer’s well was similar 
to his own, didn’t he? A. That is right. [64] 

Q. Did he advise vou that you had silty water? 

A. No. 

Q. After seeing the silty water in Shepard’s 
well, did vou go back and discuss the matter with 
Cameron again? 
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me. “40; f didn’t think it was silty at the time: I 
thought it might have been a rust accumulation, or 
something like that, that would come from the pipe. 
All wells do that when they start up. 

Q. Then you didn’t make any inquiry at all 
about it, is that correct? A, None didn’t? 

Q. You say Mr. Shepard told you the well was 
gravel packed ? A. That is right. 

Q. Did you subsequently confirm that with Mr. 
Cameron, that he had put gravel in that well ? 

Ay Wotrat that time, no. 

Q. Did vou afterward find out? ‘A. Yes. 

Q. And that was true, wasn't it? 

A. No; that was not true. Gordon told me later, 
he said that well would have been all right, but 
Elmer never added any gravel to it, so that caused 
the thing to collapse. 

Q. Mr. Cameron told vou the well had collapsed, 
is that right? [65] 

A. That is right; collapsed, or broke. 

Q. Now, Mr. Shepard, at the time you were dis- 
cussing this in September, said that the well was 
in good repair, is that right? A. Yes. 

Q. Did he tell you when he had last repaired it? 

A. Yes; he said when it was out of the hole they 
had repaired it. 

Q. That was in the preceding July and August? 

A. T forget. A short while before that. 

Q. It hadn’t been very long? A. No. 

Q. I believe you said you never observed the 
well being operated after that one day when you 
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and Mr. Haas attended at the well site in Septem- 
ber. I guess you never saw the well operated again 
until the following April, is that right? 

A. Thatissmeht: 

Q. Do you know whether or not it was ever run 
during that period of time? AT'S. 

Q. You were there until January in that area? 

A. No; not all the time. I was back and forth 
with the cotton pickers. 

Q. You never observed it running? 

A. No; I don’t think Elmer would have started 
it up for [66] that reason during that time of the 
year. 

Q. As near as you know, that well was in the 
same condition in April, when you started it, as it 
was in November when you saw it, is that correct ? 

A. I would imagine, yes. 

Q. Is it your testimony now that, apparently, 
it was producing the same amount of water in April 
that it was in November? A. Yes. 

Q. Now, this down spout or hood, that was 
welded on the discharge pipe, is that correct? 

A, Yes. 

Q. That was perfectly plain to see, is that right? 

A. Yes. 

Q. As a matter of fact, that directed the water 
into the weir box, didn’t it? A. Yes. 

Q. How big was this flange that was in the pipe? 

A. T would say 2 inches wide and 4 or 5 inches 
long. 

Q. How big was the pipe itself? 
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A. 12 inches. 

Q. Actually, it was only a small obstruction 
there, wasn’t it? A. It was plenty big. 

Q. And it held the water back, didn’t it? [67] 

A. That is mght. 

Q. So you wouldn’t get as much water coming 
out if it hadn’t been there ? 

A. No; it just made it look like it was coming 
out With More force, as far as I knew. 

Q. Did you make any inquiry as to the purpose 
of the flange? A. After I bought the place. 

Q. What did you find out? 

A. I asked Gordon Cameron about it, and he 
kept Jaughing about it. 

Q. Did he tell vou what it was for? 

A. He come out and told me what it was for. 
He said, “You’re not that dumb. You ean figure 
why Elmer had that put in there.’’ 

Q@. You were present at Mr. Cameron’s deposi- 
tion, weren’t you? a. Yes 

Q. Did he make that same statement there ? 

A. I don’t know. I don’t remember. 

Q. Did you leave the flange in? 

A. It was in for a while; yes. 

Q. For how long? 

A. I would say a couple of months. 

Q. As a matter of fact, it was a good device for 
giving [68] additional cooling to the gearhead. 
wasn’t it? JA 

Q. Jt was not? 
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A. Absolutely not. They got a device on there 
for that. 

@. Pardon? 

A. They got a device on there for that. 

Q. That is a butterfly valve, is it, you are speak- 
ing of ? A. «fDhat 1g) r1etibe 

Q. Isn’t it a fact on that particular machine if 
you put the butterfly valve over two notches, it 
would force water over the head? 

A. How was that? 

Q. If you put the butterfly valve over two 
notches on your particular pump, that it would 
force water up out of the top? It gave too much 
back pressure ? 

A. If vou open the valve. If you didn’t open 
the valve, it wouldn’t force it any place. 

Q. Asa matter of fact, you didn’t get very much 
back pressure with the butterfly valve up one notch ? 

A. We used the butterfly when we had water up 
on top, yes. 

Q. So you did use this flange for a period of a 
couple of months? 

A. We didn’t use it. I just left it there. [69] 

Q. Did you finally take it off? A. Yes 

Q. Who did you have do that for you? 

A. A fellow by the name of Ed Dysart that was 
working for me. 

Q. Who put out your tubes in April when you 
started your pre-irrigation ? A. Woody. 

Q. He was Cameron’s foreman? A. Yes. 

Q. How many tubes did you lay out? 
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A. We laid out 70 tubes, and we went along and 
started all these tubes. 

Q. You didn’t start with 55 tubes, is that correct ? 

A. Like I say, we laid out 70 tubes. We started 
on one side, we started all the tubes, and when we 
got through the first ones had stopped. We found 
out you couldn’t run that many, so we ended up with 
od) running. 

Q. You started out with 70 tubes? 

A. We laid out 70 tubes. We didn’t start them. 

Q. You didn’t run any water through all 70? 

A. We had 55 tubes running. That is how many. 

Q. Then vou had 15 tubes left over you didn’t 
use? mA. Yes. 

Q. Isn't it a fact Woody put out 72 tubes and 
started [70] them all running? A. No. 

Q. That is not true? A. No, absolutely. 

Q. You were there all the time? 

&. Wrat is right. 

Q. Now, I think you stated that you and Mr. 
Haas, when you came over in November, executed 
this Option Agreement? Ave Y eg: 

Q. That was the entire agreement between you 
and Mr. Shepard, wasn’t it? 

A. No. That we had talked about, yes. 

@. You put everything down that was agreed to, 
what he was going to sell for, and the price you were 


going to pay? Am Y egy 
Q. You state you assigned this to the Cal-Nine 
Corporation, you and Mr. Haas? eo 


Q. That corporation was not in existence at the 
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time we are talking about? a | INO: 

Q. Asa matter of fact, you and Mr. Haas didn’t 
know at the time what kind of organization you were 
going to have, until you went back to California and 
he discussed it with a lawyer, isn’t that right? [71] 

A. We had discussed it before we come over here. 

@. You hadn’t made up your minds what your 
operation would he? 

A. After we bought the ranch, yes. 

Q. Isn’t it a fact you went back and discussed it 
with your lawyer in California, and at that time he 
advised you to form a corporation ? 

A. No, he told us that before. 

Q. And then when you went back you had a law- 
yer form a corporation ? A. That is right. 

Q. And you assigned your option right to that 
corporation ? A. I don’t remember. 

Q. Did you execute an assignment to the corpora- 
tion? 

A. Timagine we did. We did everything accord- 
ing to the way it was supposed to have been done. 

Q. Do you know? | 

A. No, JI don’t. The lawyer was handling it for us. 

Q. Did you bring over your corporate records? 

A. How was that? 

Q. Do you have vour corporate records here now ? 

"A. WNo. 

Q. Have you sent for them? A. Yes e2a] 

Q. Do you recall whether or not vou and Mr. 
Haas received any consideration for this assignment 
after it was made? 
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A. We didn’t get anything for it, no. 

Q. I think you said after your talk with Mr. 
Shepard you had a second talk with him, then, in 
Buckeye, is that correct? 

A. Yes, I talked to him in Buckeye. 

Q. And you wanted some additional cotton al- 
lotment, or the deal was off, is that right? 

A. When are you referring to? 

Q. This talk in the Buckeye motel now. 

A. No, not at that time. We just wanted some 
more cotton allotment. We didn’t have the place 
bought vet then. 

Q. You hadn’t had the place bought? 

A. No. 

Q. <And Mr. Shepard finally gave you some more 
cotton allotment, is that correct ? 

A. Not at that time, no. 

Q. When did he do that? 

A. Mr. Shepard told us there was 120 acres of 
cotton allotment on that ranch out there, and he says, 
“You guys will have at least 100 acres of cotton out 
here, because they are figuring on a 15% cut.”’ 

In other words, the 15%, he should have left us a 
little better than 100 acres of cotton allotment, so we 
went [73] through with the deal. And when we got 
finally our papers from this office, there was 70 some 
acres allotted to this ranch, not 100, so at that time 
we went to Mr. Shepard and said we didn’t see how 
we could make payments on a vanch of that size with 
just 70 acres of cotton allotment. 
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So we told him we would rather lose the sale than 
take it like that. So he gave us a few acres more. 

Q. So you made a new deal on this? 

A. No. He just agreed to give us a few more 
acres of cotton. 


Q. To save the deal? A. That is right. 
Q. And the additional was this additional cotton 
acreage, 1s that right ? A” Wes. 


Q. You told him you would just as soon lose it 
as have that? 

A. We told him we couldn’t make the payments. 

Q. So actually all you were entitled to on that 
land was 70 acres of cotton? 

A. That’s one way of looking at it, but we were 
promised better than 100. 

Q. He was making that just as an estimate, 
wasn’t he? 

A. Ina way it was just an estimate, but he led us 
to believe it was better than 100 acres. I don’t think 
Elmer [74] meant it that way at all, but that is the 
way it turned out. 

Q. Asa matter of fact, you went down and got 
some additional acres from those people on a hard- 
ship basis, is that right? A. That is right. 

Q. How much was that? 

A. I forget, but we ended up with 105 acres of 
cotton. 

@. And you state when you started pumping, the 
well was pumping sufficient water, whatever the gal- 
lonage, to take care of that 105 acres, is that right? 

A. Tt it heldaaip: 
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Q. And that you noticed a gradual decrease in the 
production of the well? Ameiibat is right. 

Q. Mr. Shepard never made any guarantee to 
you that that well would continue in production, 
did he? 

A. I kind of took it as a guarantee, what he told 
us. 

Q. He told you what the future production of 
that well would be? 

A. No, he said you will have plenty of water here 
to raise 220 acres of cotton. 

Q. When the well gradually decreased, did you 
have anybody come out and inspect it? A. No. 

Q. You said you talked to Mr. Cameron. Did he 
give you [75] any opinion as to what was happening 
to cause this gradual decrease in water? 

X. Wes. 

Q. Did he tell you the bowls were wearing out? 

A. No. 


Q. Nobody told you that? A. No. 
Q. You didn’t make any effort to find out if that 
was the matter? ”. No. 


Q. But you did talk to Mv. Cameron about getting 
some additional water if your well failed ? 

A. Yes. 

Q. And that was somewhere in June or July? 

A. Yes. 

Q. He stated, be told you you would have to run 
the water out across the desert, and not across his 
land ? Be Nees. 

Q. You have stated you had a good crop in July? 
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A. Yes, the first of July. 

Q. You had plenty of water, is that right? 

A. Yes, plenty of water yet. 

Q. That was approximately 9 months after you 
entered into this agreement with Mr. Shepard? 

A. Idon’t know. [76] 

Q. And you had been running the pump continu- 
ously for approximately a month at that time? 

A. No. It was better than a month. 

Q. About two months? 

A. A month and a half, I would say. 

@. You never shut it off unless some mechanical 
trouble stopped you? 

A. From that point on, yes. 

Q. You spoke about the fact that these rains 
came. They came at the end of July, didn’t they? 

A. I don’t remember. 

Q. And lasted for approximately three weeks? 

A. I think two or three weeks, yes. 

Q. They got so bad at one time you were unable 
to get out on your property ? 

A. Yes, we couldn’t cross the Centennial Wash. 
It was running. 

Q. Your furrows were flattened out, weren’t 
they? A. Yes. 

Q. ‘To the extent you started to furrow the place 
to get more water? A. Yes. 

Q. You furrowed that? A. Yes, 

Q. And you didn’t put any more water on? [77] 

A. Yes. 
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Q. And you decided not to use Gordon Cam- 


eron’s? mn. Ghatis Tieht 
Q. And your decision was you felt it would injure 
the crop? A. At that time, yes. 


Q. And it wasn’t because you couldn’t get the 
water? A. Wo. 

Q. You decided more water would damage the 
crop? A. At that time, yes. 

Q. Did you ever try to put any more water on it 
then? A. When? 

Q. After that time that vou refurrowed ? 

A. Qh, yes. 

Q. Where did you get that water from? 

A. I had my pump running. 

@. And did that additional water damage the 
crop? A. From my pump? 

Q. Yes. A. I wouldn’t say so, no. 

Q. You stated Mr. Cameron said you shouldn’t 
spend 5, 6, or 7 thousand dollars working to repair 
the well, is that might? A. That is right. 

Q. Did he advise you if you put new bowls and 
new impeller [78] blades in, vou would bring it back 
up to normal? 

A. No. He said it was absolutely useless to re- 
pair that well. 

@. He never looked in it to see? 

A. He was in the year before. 

Q. At that time they had deepened the well? 

B.° Tee 

Q. That was in 1953 that Mr. Cameron was in 
the well, wasn’t it? A. T don’t remember. 
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Q. It had been a year previous? 

A. I think it was just before Elmer raised his 
last crop, whenever that was. 

Q. And Mr. Shepard had raised, then, a full crop 
of cotton after Mr. Cameron had deepened the well ? 

A. That is right. 

Q. And had also put in a new pump, new bowls? 

A. That is what he told us. 

Q. So Mr. Cameron had had no opportunity to 
investigate the well for a period of over a year? 

A. I guess not. 

The Court: We will suspend until two o’clock. 


(The noon recess was taken.) [79] 


Thursday, May 17, 1956, 2:00 P.M. 


Cross-Examination 
(Continued ) 


Mr. Burch: Wull you read the last question and 
answer ? 
(The record was read as requested.) 


Q. (By Mr. Burch): Mr. Otto, when was it that 
you had the pump pwled, I don’t know that you ever 
told us, on the property ? 

A. TI believe it was in November. 

Q. That was approximately, then, one year after 
the purchase of the property, is that correct? 

A. Thatis ment. 

Q. And to your knowledge, then, while you were 
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in possession during that period of time, no one ex- 
amined the well, or did any repairs to anything down 
in the well, is that correct ? A. No. [80] 

Q. What is the situation there? 

A. I mean, that is what it was. 

Q. That is correct? A. Yes. 

Q. After the pump was pulled, did you have any 
well expert or any examination made by any person 
as to the condition of the well, other than what you 
have already related in regard to the string being put 
in the well? A. Just Gordon Cameron. 

Q. And what did Mi. Cameron do? 

A. He didn’t do anything. 

Q. He didn't inake any inspection of the well 
either, then, I take it, is that correct? 

A. Yes, he was around there all the time. 

Q. Did he make any inspection of the well at 
your request ? 

A. Well, I know he was there looking at it, and 
also when he was pulling the casing out, we could 
observe there wasn’t any gravel around the casing 
at all. 

Q. Did he tell you that, or did you make that 
observation yourself ? 

A. He said it, and I made the observation, too. 

Q. How were you able to observe whether or not 
there was gravel around the casing? 

A. There was just a big opening around the e¢as- 
ing. You [81] could get the casing and just swing 
it around, I imagine, for 100 feet down, there was 
nothing around it. 
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Q. That was for the first 100 feet, then? 

A. Iam just estimating now, because you could 
just get the big casing and swing it around. 

Q. What was down below you don’t know, then, 
is that correct? A. No. 

Q. This new well you drilled, it was not the same 
size well as the old one, was it? A. Yes. 
It was? A. Yes, 
Same width, same bore, everything? 
When they drilled it, yes. 
Same depth? A. No, it was deeper. 
It was much deeper, wasn’t it? 
It was a couple hundred feet deeper. 
And you pay for wells by the number of feet 
of seni you drill, isn’t that correct? 

A. Thats*ieht: 

Q. So this was a more expensive well than the 
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other one? 

A. No, I believe Gordon Cameron told me it 
would come to about the same thing. We put in 
smaller casing at the [82] bottom, but we had to add 
more gravel, so the cost would have been the same. 

Q. You put im more casing in this new well than 
the old well, about 200 feet more? A. WYess 

Q. And you also made it a different type in that 
the perforations of the casing were placed differ- 


ently, isn’t that true? A. Yes. 
Q. And you went below the silty area in that 
particular location, is that right ? A. Wer 


Q. And you had larger casing up toward the top 
than in the old well? A. No. 
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Q. The same? A. The same thing. 

Q. And you had gravel put in? A. Yes. 

Q. You say there was no gravel in the old well? 

A. We couldn't observe any gravel at all. 

Q. So it was different in that respect, is that 
correct ? A. I imagine. 

Q. How much gravel did you put in? 

A. 351 ton. [83] 

Q. And you had the bowls pulled from the old 
well? my... Yies. 

Q. They were worn out, weren’t they ? 

A. Yes. 

Q. Didn’t Mr. Cameron advise you that was one 
of the reasons it wouldn’t pump any water, because 
the howls needed repairing ? 

A. I don’t believe Mr. Cameron said anything 
about the bowls. 

Q. What was your own observation? Were the 
bowls in any condition to pump water? 

A. I wouldn’t say so. 

Q. That was one reason, then, it wouldn’t pump 
water, the bowls needed repairing? 

A. That was one reason. 

Q. It might have been the reason, might it not? 

A. I don’t believe it would be all the reason. 

Q. What was the water depth in the old well? 

A. At what time? 

Q. When you were pumping. 

A. I don’t know. 

Q. You never made any effort to determine? 

A. Elmer Shepard and Gordon Cameron told me 
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it was pulling down to the bowls, and the bowls were 
set at 380 feet, but I never measured them. You 
couldn’t with the pump being [84] in there. 

Q. So you don’t know what happened to the wa- 
ter supply during the year you had possession of 
the property. A. I didn’t follow? 

Q. You don’t know where the water level was on 
the property, is that correct? A, No. 

Q. You said there was a third well on the prop- 
erty, that is correct, isn’t it? A. Yes. 

Q. Approximately 120 feet from the second well 
or old well? A. About 140 feet. 

Q. You say that was covered? 

A. hats riche. 

Q. At the time the floods came out there, you had 
your engine running constantly, is that right? 

A. That is right. 

Q. Isn’t it true that the flood water got so high 
it came around the first well, and then the flood 
water poured into it? A. No, that isn’t true. 

Q. You told Mr. Thiebeau and Travis Shahan, 
and Mr. Brooks you had been ruined, isn’t that true, 
when they inquired as to what the flood damage [85] 
was? 

A. I don’t know the men. I never heard the 
names before. 

Q. You made no statement like that, to your 
knowledge ? A. That is correct. 

Q. You stated you refurrowed your cotton crop 
after the rains and flood in that area? 

A. That is right. 
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Q. Asa matter of fact, that flood damaged your 
crop heavily, didn’t it? AvwiNo: 

Q. Isn’t it true that after your well had been 
running for a period of a month or two, and par- 
ticularly through that flood season, that your pump 
sank about 6 inches at that time? 

A. That is right, gradually started to sink. 

@. And even so, you made no effort to cut it off, 
is that true? 

A. No. Gordon told me just keep it running as 
long as it will run. 

Q. I think vou stated you felt $80,000 was the 
value of the land, if it was in the condition Mr. 
Shepard represented it to be? 

Mr. Rehnquist: We object as being an incorrect 
statement of the testimony. 

@. (By Mr. Burch): What was your statement 
with regard to the value of the land? Will you re- 
peat it? [86] 

Mr. Rehnquist: We object to that on the grounds 
there is no evidence, as we reeall, that Mr. Otto has 
committed himself on the value of the land. 

The Court: He may have. I don’t remember. 

Q. (By Mr. Burch): Mx. Otto, I think you re- 
ferred to a conversation which took place between 
you, Mr. Shepard, Mr. Haas and a man named 
Woody, when you were together at the motel in 
Buckeye. Do you recall the testimony in that re- 
spect ? mw. Yes. 

Q. Isn’t it true that in the negotiations there, you 
agreed, as an additional consideration for Mr. Shep- 
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ard selling the property, to put up a house and a 
half mile of concrete ditch on the premises? 

A. No, absolutely not. 

). You do not recall a conversation of that na- 
ture? Aer No 

Q. Did you construct a house on the premises? 

A. No. 

@. Did you construct a half mile of concrete 
ditch ? As, Mies. 

@. When was that? 

A. I would say that was the first part of this 
year. 

@. Has that been paid for, incidentally ? 

A. No. [87] 

Q. I think you stated you have never seen the 
Gordon Cameron’s well in operation prior to your 
purchase of the Shepard property, is that correct? 

A. That is correct. 

Q. Isn’t it true in your investigation of this prop- 
erty you saw Woody at Gordon Cameron’s well and 
watched him operate that pump on a number of 
occasions ? A. No. 

Q. Isn’t it true you inquired of him as to the con- 
dition of the well on the Shepard property, and 
didn’t Woody tell you that the silt condition was 
the only objection to the well? 

Mr. Rehnquist: We object to that on the grounds 
it is duplicitous. 

The Court: It is what? 

Mr. Rehnquist: Your Honor, it is duplicitous. 
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The Court: All right. Divide it up. 

Q. (By Mr. Burch): Did Woody tell you prior 
to the purchase of the Shepard property that there 
was a silt condition in Elmer Shepard’s well? 

A. No. 

Q. Isn’t it true he told you that would be the only 
problem you would have with that well, was the bowls 
wearing out? A. No. [88] 

Q. Isn’t it true you saw Gordon Cameron’s well 
in operation 15 or 20 times during the cotton picking 
season of 1954? ie” Nios 

Q. Isn’t it true vou got water there for your 
cotton picking machines? 

A. Yes, we got water out of a tank. 

@. And they had to run the pump to get the 
water, didn’t they? i. Kes 

Q. You observed that? Ae io: 

Q. J think vou stated Woody first started your 
well and pump for you when you first took over the 
operation of the property ? 

A. He was helping me. 

Q. Isn’t it true you set out 100 pipes? 

A. Absolutely not. 

Q. And vou set out 72 two-inch pipes to start out? 

A. I explained we set out 70, and started 55. 

Q. Isn’t it true you ran water through 72 pipes? 

A. We started at the beginning of the ditch to 
stait all these pipes, and we got to the end, to the 70 
pipes, and they were all running when we started 
them. When we got back to the head of the diteh, 
they were stopping. 
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Q. Wouldn’t they all run, all 72? [89] 

A. Absolutely not. 

Q. Isn’t it a fact that you told him at that time 
you were pleased with the property ? A. No. 

Q. Isn’t it true two or three weeks later when he 
came on the property you made the same statement 
to him? A. No, I don’t recall. 

Q. Isn’t it true also that in your investigation of 
this property prior to purchase, you talked to the 
Arizona Engine and Pump people about the well? 
Before I purchased this property ? 

Yes. A. No. 

When did you talk with them about it? 
About what? 

About the well. 

Well, I can’t recall the date, but it was some- 
time while we were farming, the man came out from 
Arizona Engine and Pump Company and inquired 
of me if I wanted to have their man come out on 
regular intervals and check my motor for me, and 
I said yes. 

@. Didn’t Woody tell you prior to the time you 
purchased the property that Gordon Cameron’s well 
and Elmer’s were about in the same condition ? 

A. I can’t recall he told me that. [90] 

Q. You were on the Shepard property on two or 
three occasions prior to the time you took Mr. Haas 
out there, were you not? 

A. No. Two times, I would say, yes. 

Q. You were not prevented in any manner from 
inspecting the property or the machinery and the 
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equipment on it, were you? A. No. 

Q. And at the time that you and Mr. Haas en- 
tered into the Option Agreement with Mr. Shepard, 
you were satisfied with your own investigation of the 
property, were you not? A. Yes. 

Q. And you had relied on no one’s statement of 
fact except your own investigation of what you could 
determine was true? 

A. No, I relied upon all the information I got 
from my neighbors, and everyone else. 

Q. From the neighbors? 

A. And Elmer Shepard. 

Q. Isn’t it true when you had your conversation 
with Mr. Shepard in regard to the capacity of the 
well, you thought he was stretching it when he told 
you that there was 2200 gallons it would produce ? 

A. I had an estimate close to 2000, but I figured 
he knew what he was talking about. He owned the 
well, [91] 

Q. My question was, you thought he was stretch- 
ing it a little at that time, didn’t you? A. Yes. 

Q. I think you have stated you were unable to 
make any estimate as to the exact amount of gallon- 
age it was pumping, is that correct? 

A. You couldn’t guess exact, I don’t think, 

Q. At the time you took over in April, did it 
appear to be pumping any less than, or any more 
than it had when you looked at in November, 1954? 

A. It looked like it was pumpine the same 
amount at that time. 

Q. It looked hike it was pumping the same 
amount ? A. Yes. 
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Q. It was only after you did operate it, after you 
had operated it for awhile that the capacity of the 
production of the well seemed to diminish, is that 
correct ? A. Thateenentt 

Q@. That was not a sudden diminishing, but a 
gradual reduction in capacity, wasn’t it? 

A. Yes. 

Q. And that continued over a number of months? 

A. Yes. 

Q. As that condition continued, you kept using 
the well and made no effort to repair it, is that [92] 
right? A. Yes. 

Q. Nor did you make any effort to determine the 
cause of that diminishing production, what the cause 
was? A. Yes, through Gordon Cameron I did. 

Q. Through Gordon Cameron you did. And that 
was really by the process of asking Gordon Cameron 
what his opinion of the cause was, 1s that correct? 

A. ‘That is right. 

Q. And you made no effort to ascertain by any 
investigation of the well itself? A. Ne 

Q. I think I asked you earlier -this morning 
whether or not you had made an assignment, you and 
Mr. Haas, of your interest in the option to the Cal- 
Nine Corporation. 

Have you had your memory refreshed in that re- 
spect ? Anreites! 

Q. And did you make an assignment? 

ie aes? 

Q. And when was that assignment made? 
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A. This one? 

Q. The one today, is that correct? 

A. That.is right. 

Q. And that is the first such assignment that has 
ever been made, isn’t that true? 

A. We didn’t have anything on paper. It was 
just verbal. [93] 

Q. The Cal-Nine Corporation has never made 
any acceptance of that assignment, or known any- 
thing about it, as a corporation, isn’t that true? 

A. No. 

Q. You mean by No that Cal-Nine does not know 
of this assignment officially yet, is that your answer ? 

A. Outside of the vice president. 

Q. Is that assignment here in the courtroom at 
this particular time? 

Mr. Rehnquist: Here it is. (Handing to counsel.) 
We will be glad to offer that now. 

Mr. Burch: I beheve that is all. 


Redirect Examination 


Mr. Rehnquist: May we have this marked for 
identification ? 
The Clerk: Plaintiff’s Exhibit 8 for identifica- 
tion. 
(Said Assignment was marked as Plaintiff’s 
Exhibit 8 for identification.) 


By Mr. Rehnquist: 


Q. Handing you Plaintift’s Exhibit 8 for identi- 
fication, is this the assignment about which you were 
just cross-examined ? A. Yes. 
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@. And is that your signature? A. Yes. 

Mr. Rehnquist: I offer it in evidence. 

Mr. Burch: If the Court please, we are going to 
object [94] to any assignment. At the beginning of 
the trial this morning we were in receipt of the trial 
memorandum prepared by counsel for the Plaintiff, 
and we would like to submit herewith a Memorandum 
of authorities for the benefit of the Court with re- 
spect to this particular point that is coming up. 

T note in the Memorandum counsel furnished us, 
there was no Arizona case in point. We do have one 
which says a cause of action for frand or deceit is 
a personal thing that cannot be assigned to a cor- 
peration, and particularly which we feel was not in 
existence at the time of the fraud or deceit com- 
plained of. 

We cite other authorities along that line. We feel 
there is no basis for this Assignment today to be put 
into evidence. It certainly can’t assign to that cor- 
poration something that is in the way of a right of 
action, that it did not have at the commencement of 
this action, and it is attempting to assign to them a 
eause of action arising prior to its existence. 

I believe, with the authorities, the Court will sus- 
tain us in each of these points. 

The Court: All right, it may be received subject 
to your objection. 

The Clerk: Plaintiff’s Exhibit 8 in evidence. 


(Said Assignment was received in evidence 
and marked as Plaintiff’s Exhibit 8.) [95] 
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Q. (By IM. Rehnquist): It was brought forth 
from you on cross-examination, Mr. Otto, that at the 
time the pump was pulled, the casing could be swung 
a distance of 100 feet. 

Did you mean by that a distance of 100 feet in 
diameter, or 100 feet down the well? 

A. Down the well. 

Q. So that your view down the well was just 
about 100 feet, is that correct ? 

A. Yes, I would say that. 

Q. And it was in that distance that you could see 
no gravel? A. That is right. 

Q. When you turned the pump on in April for 
pre-irrigation, how soon after that did you notice 
the decrease in the well? 

A. Oh, I would say in a week or ten days we 
noticed it was pumping less water. 

Q. Did you immediately notice that the output of 
the well was considerably less than 2,220 gallons a 
minute? 

A. I knew it was less, yes, as soon as we started 
irrigating. 

Q. How soon after he turned the pump on did 
you start irrigating ? 

A. J started irrigating immediately after he 
turned the pump on. [96] 

Q. Do you know where your new well is drawing 
from ? 

A. The pump company checked that, and they 
said 2@0- fect. 
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Q. And how far is that new well from the well 
we have been discussing here? 

A. About 125 feet. 

Q. Do you know the cost of pulling the pump in 
a well to examine the well? 

A. You mean just to pull it out and look at it and 
put it back in? 

Q. Yes. 

A. I would say it would be close to $1500. 

Mr. Rehnquist: No further questions. 


Recross-Examination 
By Mr. Burch: 


Q. There was one other matter, Mr. Otto. 

When you and Mr. Shepard and Mr. Haas, I be- 
lieve it was, went to the lawyer’s office in Buckeye, 
you went to Mr. Towner’s office, is that correct ? 

A. That is right. 

Q. And you dictated the Option Agreement to 
him at that time, is that correct? 

A. I believe Elmer did. 

Q. And Mr. Towner is the lawyer? 

A. That is right. 

Q. Heis the statutory agent for your corporation, 
isn’t [97] that true? A. That is right. 

Mr. Burch: I believe that 1s all. 

Mr. Rehnquist: No questions. 


(Witness excused.) 
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ELMER F. SHEPARD 
called by the Plaintiff as a witness for cross-exami- 
nation, having been first duly sworn, testified as 
follows: 


Cross-Examination 


By Mr. Rehnquist: 


Q. Will you state your full name, please? 
A. Elmer Francis Shepard. 
Q. You have already been sworn in this action, 


Mr. Shepard? A. Yes. 
Q. You are one of the defendants? 
A. Yes. 
@. Where do you live? A. Buckeye. 
Q. How long have you lived there? 
A. 37 years. 
@. Hs ahat all your life? A. Yes. 
@. What is your occupation? 
A. Farmer. [98] 
Q. How long have you been a farmer? 
A. Oh, for 13, 14 years. 
@. What has vour experience in farming con- 


sisted of, with regard to crops? What crops have 
vou farmed ? A. Grain, cotton, alfalfa. 

Q. How long have you farmed cotton ? 

A. About three years myself, and I have been 
associated with it about six years. 

Q. Prior to January of 1955, did you own the 
north half of Township One North, Range Nine 


West ? A. What section? 
©. if am sorry. A. Section 21? 
Q. Section 21. A. Yes. 


@. And this is the land you sold to Cal-Nine 
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Farms? A. That is right. 

Q. When did you purchase that land, Mr. Shep- 
ard? A. J think it was probably in 1952. 

@. Was there any well on it then? 

A. No, raw ground. 

Q. Did you put one in? A. Yes. 

Q@. Do you remember about when you put that 
first well in? A. Sometime in September. [99] 

Q. Of what year. A. 1952. 


Q. What happened to that well? 

A. Putin too light a casing, it collapsed when it 
was being perforated. The perforater hung and 
ripped a section out of it. 

Q. Did it collapse from pumping too much sand ? 

A. J wouldn’t know. It was injured by the per- 
forator. We found it had too light a casing in it. 

Q. Is it your statement that the pumping of sand 
had nothing to do with the collapse of that well? 

Mr. Burch: I don’t see what that has to do with 
this ease. I don’t see what probative value it has. 

Mr. Rehnquist: Itis generally relevant, what you 
might expect out of a well. There is testimony this 
is 140 feet or 120 feet away from the well in ques- 
tion here. 

The Court: Go ahead. 

The Witness: Well, it might have had some bear- 
ing. I wouldn’t know. 

Q. (By Mr. Rehnquist): You don’t think it had 
any bearing? A. It could have had. 

Q. How long had this well been in operation when 


it collapsed? [100] 
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A. Qh, probably hadn’t been pumped over a week. 
Q. Did anyone ever tell you what caused its col- 


lapse? A. No. 
Q. Did Mr. Cameron ever make any statement 
to you? A. Never did. 


Q. He didn’t drill that first well, did he? 

A. No. 

@. He never made any statement to you at the 
time of drilling the second well as to what caused 
the collapse of the first well? 

A. I don’t believe so. 

Q. When was this second well drilled, to the best 
of your recollection? 

A. Sometime in 19538, in April or May. 

Q. How far away was this from the first well 2 

A. About 120 or 30 feet east. 

Q. And this second well was the well on the prop- 
erty that was in operation at the time you sold the 
land to Cal-Nine? 

A. Yes, it had been in operation two years. 

Q. How many years did you farm the land you 
sold to Cal-Nine? 

A. J had a lease deal the first year, and I farmed 
it one vear prior to the sale myself. 

Q. And who was the lease to the first year? [101] 

A. It was a sharecrop deal, Claude Sanders. 

Q. Wasn’t it actually farmed by a partnership 
consisting of yourself and Claude Sanders? 

A. J think it went into a partnership before i} 
was over with. 
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Q. What did you raise on that farm the first 
year? A. Cotton. 

Q. And the second year? 

A. The second year [ farmed it and grew cotton. 

Q. How many acres did you plant to cotton in 
1953? Arse 

Q. And how many bales an acre did you make? 

A. IT don’t have those records. He has those rec- 


Q@. What is vour best recollection as to that? 

A. Oh, about a bale, I imagine. 

Q. Could it have been less than a bale? 

A. It could have. I don’t know. 

Q. And how many acres did you plant to cotton 
in 1954? A. 211. 

Q. How many bales to the acre did vou make that 
vear ? 

A. Approximately a bale and seven-tenths. 

Q. Land with a good well on it is worth more than 
land with a bad well on it, isn’t it, My. Shepard? 

A. Timagine so. 

Q. Would you say that the condition of the well 
on the [102] land is an important element in deter- 
mining the value of the land out there? 

A. I imagine it would be. 

Q. Did you have a conversation with Mr. Ernest 
Otto and Henry Haas in the fall of 1954 about selling 
this property to them? 

A. What about? On the ranch, or in town ? 

Q. If you will just answer the question we ean 
pin it down. Did you have a conversation ? 
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A. Yes 

@. Was this conversation out at the ranch? 

A. The start of the conversation was at the ranch. 

Q. What do you mean when you say the start of 
the conversation was there. Did you all drive back to 
town? 

A. They asked me if it could be bought, and we 
was to meet in at the motel that evening and talk 
over the deal. 

Q. So vou had one conversation out at the ranch, 
and another one in at the motel? 

A. A very short conversation at the ranch. 

Q. And was anyone participating in the conver- 
sation besides you, Mr. Haas, and Mr. Otto? 

A. No. 

Q. Was anyone within earshot, so that he could 
have heard that conversation ? 

A. I don’t know. One picking machine was close 
by. [103] I don’t know whether the man heard the 
deal or not. 

Q. Do you know who the man was operating that 
machine? A. Curtis Holloway. 

Q. At that time, you knew both Mr. Otto and Mr. 
Haas were from California, didn’t you? 

A. I heard they were from California. 

Q. And you knew they planned to raise cotton 
on this land at the time they bought it? 

A. I didn’t know. 

Q. Did you suspect that they wanted to raise cot- 
ton on it? 

A. LTsuspect, because cotton base is very valuable. 
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Q. Did they discuss cotton with you? 

A. They asked the number of acres that would 
probably go with the place, and I couldn’t give them 
an accurate figure because every year the govern- 
ment sets the allotment. 

Q. Did either Mr. Otto or Mr. Haas make any 
inquiry about the well on this property at this time? 

A. One of them, I don’t remember which, asked 
what I thought the well would throw, and I told them 
it had never been measured, that I couldn’t say ex- 
actly. I told them a neighbor had made an estimate 
of 2,400 gallons, but I didn’t think it would throw 
over 2,200 at the most. 

Q. Who was that neighbor? 

A. Jules Turner. [104] 

Q. You stated it would throw 2,200 gallons, is 
that true? 

A. I said I didn’t know whether it would throw 
over 2,200. It was an approximate guess. I told them 
they could look at the tubes. It had never been meas- 
ured. 

Q. But that was your best guess at the time, 2,200 
gallons ? A. That is right. 

Q. How did you arrive at that guess? 

A. About the same way Otto arrived at the 2,000- 
2allon estimate, by observing the water come out at 
the end of the pipe. 

Q. Did vou also speak about the capacity of the 
well, in terms of tubes? 

A. I told him he might be able to judge by the 
number of tubes it was running. 
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Q. Did you tell him the number of tubes it was 
running ? A. Yes. 

Q. What number was that? 

A. Itold him we started with 70, and as the season 
progressed, we reduced to about 55. 

Q. When you say ‘‘reduced to 55,’’ you mean the 
well wouldn’t run any more at that time? 

A. No. We pumped the water up, in order to 
foree the water to run fast, we ran trial runs. 

Q. I presume you are referring to the 2-inch 
siphon [105] tubes when you made that statement? 

A. Two-inch. Some of them had ineh-and-a-half 
plugs. I don’t know how many. 

Q. Actually, there is quite a difference between 
an output that will run 70 two-inch tubes and 70 
one-and-a-half-inch tubes? 

A. The 70 were two-inch. 

Q. That is what you were talking about in terms 
of the well running 70 tubes? 

me What isright. 

Q. You meant two-inch tubes? A. Yes. 

Q. Did vou regard the well and equipment to be 
in good condition at this time ? 

A. It should have been. IT bad it checked every 
two weeks. 

Q. And you did regard it as being in good condi- 
tion at that time? A. Yes. 

Q. Did you tell Mr. Otto and Mr. Haas it was? 

A. They asked what condition it was, and I told 
them exactly what I am telling you, that it had been 
checked every two weeks during the pumping season. 
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Q. Did you tell them anything more about things 
that had gone wrong with the well? [106] 

Mr. Bureh: If the Court please, I think that as- 
sumes a fact not in evidence. 

The Court: I didn’t know anything had gone 
wrong with it. 

The Witness: I don’t remember whether they 
even asked, or not. They seemed to have all the in- 
formation that they needed when they approached 
me for the purchase of the place, they seemed to 
have all that information. 

Q. (By Mr. Rehnquist): Did you tell them any- 
thing about having the pump pulled previously ? 

A. If they asked me, I did. I don’t remember. 

Q. Did you tell them anything about Mr. Cam- 
eron going back into the well? 

A. Yes; they knew it had been deepened a year 
before. 

Q. But you don’t remember whether or not you 
told them anything about the pump ever being 
pulled ? 

A. Iean’t recall whether I did or not. 

Q. If they had asked you, would you have told 
them ? 

A. I would have told them, because it was on the 
records of the tract. They could have found it if they 
so desired. 

Q. Did you have any reason to believe that the 
output of the well was decreasing at this time? 

A. At what time? 

Q. At the time of this conversation in [107] No- 
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vember. A. That it would decrease, no. 

Q. What exactly had you had done to the pump 
and equipment from the time that this second well 
was drilled, Mr. Shepard, other than routine checks ? 

A. Well, the first time we thought it was some- 
thing wrong with the engine, and had the engine 
checked. 

The engine people said it was in the pump, so we 
pulled the pump, and they gave that a good check 
and put it back in the hole, and it was doing the same 
thing, so then we called out the head mechanic, and 
he found it was the gas pressure, the natural gas 
engine and the distributor mag head, and that was 
repaired, and it went right on. That was all there 
was to it. 

Q. So there was nothing wrong with the pump 
that time ? 

A. They sent it in, they always take it in to cheek 
it. | don’t know exactly what they did do to it. They 
might have made some minor repairs. 

Q. It would just be minor repairs, is that cor- 
rect? A. I think so. 

Q. Was the pump pulled on any other occasion 
from May, 1953, to November, 1954? 

It was pulled in August. 

What was the reason for pulling it then ? 
Broke an oil shafting. 

Tn the pump ? [108] A. Yes. 

And what was done to it? 

It was repaired. 

Anything wrong with the bowIs at that time? 


oo i Oe 
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A. JI sent them in and had them checked. What- 
ever had to be done, it was done. I wasn’t in there 
when it was repaired. 

Q. Any other occasions on which you had trouble? 

A. I think that was about the size of it. 

@. You are sure there was not any more serious 
trouble on that on any other occasions ? 

A. On the equipment? 

Q. On the equipment. 

A. Not that I recall, not that I can think of. 

Q. Did you tell either Mr. Otto or Mr. Haas in 
November that there was plenty of water on that 
land for 2,200 acres of cotton? A. No. 

Q. Did you believe that there was? 

A. I had every reason to believe that there was. 
We had just finished a 211 acre crop, at a bale and 
seven-tenths. 

Q. Is that considered a good output of cotton, 
a good number of bales per acre? 

A. I think so. 

Q. How does it compare with the standard of the 
neighbors [109] around there, if you know? 

A. That was either high in that area, or next to 
high on planted cotton. 

Q. Were you served with a subpoena in this ac- 
tion, Mr. Shepard ? A. Yes. 

Q. And did I request you to bring certain docu- 
ments with you? A. That is right. 

Q. Do you have those? A. Yes. 

Q. Ave these the records that you brought with 
you? A. Part of them. 
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Q. Are they all the records pertaining to State 
Tractor & Equipment Company’s services to the 
equipment ? A. I think so. 

Mr. Rehnquist: Could we have these marked for 
identification ? 

The Clerk: Plaintiff’s Exhibit 9 for identifica- 
tion. 

(Said Statements were marked as Plaintiff’s 
Exhibit 9 for identification. ) 


Q. (By Mr. Rehnquist): On this first sheet, Sep- 
tember 2nd, 1954, does that simply represent the 
routine check ? 

A. ‘‘Check and set valves, plugs, timing, mag.” 

Q. And the total was $12.50? [110] 

A. ‘Twelve dollars and a half. 

Q. This second sheet, August 3rd, 1954, that is 
the time you spoke of when you had the pump pulled ? 

A. Yes; I think that was when we pulled it. 

Q. If it said on this sheet, ‘‘pull eustomer pump 
and repair bowls as required,’”’ that would be a eor- 
rect statement of the work done? 

A. That is right. It was sent in, and anything 
that needed to be fixed, they fixed. 

Q. Are you acquainted with Mr. Vern Tower? 

A. Yes. 

Q. Is he the man in charge of State Tractor’s 
working on your place this time? 

A. Vern is a salesman. 

Q. Did he participate in this repair work ? 
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A. No; not in the repair. That was done in the 
shop. 

Q. Did he come out to your land on behalf of 
State Tractor and confer with you about your pump 
in August of 1954? 

A. I don’t know whether he did or not. That is 
so far back I couldn’t remember who was there. . 

@. Was he the man that generally came out to see 
you for State Tractor? 

A. He was the general representative for that 
area. 

Q. You can’t think of anyone else who might 
come out [111] for State Tractor at that time? 

A. Yes; I can. The people who pulled the pump. 

Q. Who would have been working under Mr. 
Tower ? A. Out of Arizona Engine & Pump. 

Q. Was Arizona Engine & Pump organized at 
this time ? 

A. It was State Tractor at that time. 

Q. So the bowls were repaired in August, August 
3rd of 1954? 

A. That is right. Anytime you pull a pump out 
of a hole, if there is the least thing wrong with it, it 
should be repaired. 

Q. What had been the output of the well immedi- 
ately prior to pulling this pump? 

A. Immediately prior? 

Q. Yes. 

A. I imagine it was pumping the same up until 
the time the tubing broke. 

Q. And what do vou mean by ‘“‘the same’’? 


Cal-Nine l'arms, ete. Bil 


(Testimony of Klmer I. Shepard.) 

A. The same gallonage it had been pumping had 
it reduced down to 55 tubes. 

Q. But then no part of the reason for having this 
repair work done was a decline in the output of the 
well? 

A. No; the tubing broke and froze the shafting. 

Q. Did you confer with Mr. Tower at this time 
about what sort of steps should be taken to repair 
the pump? [112] 

A. No; because Mr. Tower wouldn’t know any- 
thing more about it than I did, until it was pulled 
out of the hole. 

Q. Did vou confer with him after it was pulled 
out of the hole? 

A. I don’t remember. I don’t think so. 

Q. If you had conferred with him, vou would 
have followed his advice, I take it? 

A. Not necessarily. 

Q. You might not have followed his advice on 
this occasion ? 

A. There are many people with State Tractor 
whose advice I would have followed more than Vern 
Tower, because he was a salesman. 

Q. Did Mr. Tower tell you at the time you should 
have the bowls replaced ? A. I don’t think so. 

Q. You probably would have remembered, if he 
had? 

A. I don’t know as I would have. He was always 
trying to sell something or other. He was a salesman. 

Q. You don’t remember his telling you you should 
have the bowls replaced at this time? 
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A. No;I don’t. 
Q. This next sheet, July 23rd, 1954, what does 
that represent? A. This one? [113] 
Q. Yes. 
A. ‘Got exchange starting clutch”’ 
That is the little motor on the big motor. The cluteh 


had worn some, and we took the small motor off and — 


T put the clutch on myself. 

Q. And the total bill there is $121.89? 

A. That is right. Had to bring the old one to the 
shop to be repaired. It was an exchange deal. I ex- 
changed it on the new one. 

Q. And the total bill on this was $892.80? 

A. That is right. 

Q. Then July 8, 1954, another fairly minor thing? 

A. ‘Check and set valves, plugs, timing and in- 
stall service mag. Plus parts, plus repair of mag.”’ 

That is a routine check. 

Q. And the total bill there? A. $38.03% 

Q. Now, these records, I notice, Mr. Shepard, 
pertain only to 1954. The subpoena calls for your 
1953 records, too. Do you have those? 

A. Idon’t have those. Those are probably sent to 
the boy that was sharecropping. 

Q. They wouldn’t have come to Sanders and 
Shepard? 

A. Probably Sanders and Shepard, but they 
would send them to him. [114] 

Q. They would send them to him. Do you recall 
any trouble that was had with the well that summer 
of 1953? 


—~ 


Cal-Nine Farms, ete. ie 


(‘Testimony of Mhner If. Shepard.) 

A. 1953, the last two years back from—yes, we 
wasn’t satisfied with the performance of the bowls, 
so we pulled the pump and put a different tvpe bow] 
on, and then enclosed the impeller in 19538. 

Q. What caused your dissatisfaction with the 
performance of the bowls? 

A. Well, we didn’t think that—the impeller 
seemed to be more efficient, and it was standing abra- 
sive substance better. 

Q. Such as sand? At Sill 

Q. Had the output of the well dropped seriously 
at the time you went in there in 1953 ? 

A. No. I might add, Gordon Cameron, I believe, 
put on the same type bowls. It was recommended to 
put that type bowls in. 

Mr. Rehnquist: We offer Plaintiff’s Exhibit 9 
for identification in evidence. 

The Court: Jt may be received. 

The Clerk: Plaintiff’s Exhibit 9 in evidence. 


(Said statements were reecived Im evidence 
and marked as Plaintiff’s Exhibit 9.) 


Mr. Rehnquist: Will you mark these for identi- 
fication ? [115] 
The Clerk: Plaintiff’s Exhibit 10 for identifica- 
tion. 
(Said statements were marked as Plaintiff's 
Exhibit 10 for identification.) 


Q. (By Mr. Rehnquist): Did you have any other 
trouble that summer of 1953 besides this time the: 
vou replaced the bowls? 
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A. Well, I will tell you. He was the head farmer 
out there that year. There was a lot of times I wasn’t 
even out. 

Q. I presume if you had occasion to pay a thou- 
sand dollar bil] to State Tractor, you would know? 

A. Tf it was anything serious, I would have been 
there. 

Q. It is just the minor service checks you 
wouldn’t know about? A. That is correct. 

Q. One more question on that 1954 records. Those 
are all the statements you received for 1954? 

A. That is all I could find. As far as I know, that 
is it. 

Q. And you don’t recall any other serious trouble 
you had im 1954, or any other big amount you paid 
to State Tractor ? 

A. Not on that season, no. Let’s see. There could 
be a bill the time they pulled it out and found it was 
the gas pressure. J don’t know whether that was in 
there or not. 

Q. Do you remember when that was? 

A. It was some time prior to the August. [116] 

Q. They didn’t do anything to the bowls at that 
time ? 

A. They have to take them in to break them open. 
If there was the least thing wrong, they fixed it. 
Whenever you have $23,000 tied up in machinery and 
the cotton crop depending on it, if there was anything 
slightly damaged, it is a good policy to replace it. 

Q. Handing you Plaintiff’s Exhibit 10 for iden- 
tification, the first sheet, March 9th, 1953, it is ad- 
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dressed to Sanders & Shepard, that was the partner- 
ship under which you were farming? A. Yes. 

Q. Do you recall receiving a statement lke that 
from State Tractor & Equipment Company for 
$1,550.79 2 A. That is when? 

Q. March 9, 1953? 

A. I don’t know whether I got one, or whether 
Sanders got it. 

Q. But one of you probably got it? 

A. Oh, yes; one of us would have gotten it. 

Q. If that is what State Tractor’s records show, 
it got to either you or Mr. Sanders? 

A. That is right. 

Q. And that is for $1,550.79 ? 

A, “ Thatiseright: 

Q. The second sheet, dated June 30, 1953, would 
this have [117] been the time you had the trouble 
with the engines? 

‘A. No. As you ean see there, that was the muf- 
flers that was put on the engines, $313.00. 

Q. That whole account is for the mufflers ? 

A. ITtsays right up here, mufflers. 

Q. I was wondering if that was covering the 
whole thing? 

A. It covers the whole thing. 

Q. Then a statement appears on the top 

A. It is hsted here, “Superior (Mufflers). 
$305.93. Tax, $7.65; $313.58.”’ 

Q. In July 22, 1953, a statement for $1,962.00. 
Was this that time you referred to that you replaced 
the bowl material ? 
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A. Well, I will tell you. He was the head farmer 
out there that year. There was a lot of times I wasn’t 
even out. 

Q. I presume if you had oceasion to pay a thou- 
sand dollar bill to State Tractor, you would know? 

A. Tf it was anything serious, I would have been 
there. 

Q) It is just thesminor*servicer cheekem yen 
wouldn’t know about? A. That is correct. 

Q. One more question on that 1954 records. Those 
are all the statements you received for 1954? 

A. That is all I could find. As far as I know, that 
is it. 

Q. And you don’t recall any other serious trouble 
you had in 1954, or any other big amount you paid 
to State Tractor? 

A. Not on that season, no. Let’s see. There could 
be a bill the time they pulled it out and found it was 
the gas pressure. J don’t know whether that was in 
there or not. 

Q. Do you remember when that was? 

A. It was some time prior to the August. [116] 

Q. They didn’t do anything to the bowls at that 
time? 

A. They have to take them in to break them open. 
If there was the least thing wrong, they fixed it. 
Whenever you have $23,000 tied up in machinery and 
the cotton crop depending on it, if there was anything 
slightly damaged, it is a good policy to replace it. 

Q. Handing you Plaintiff’s Exhibit 10 for iden- 
tification, the first sheet, March 9th, 1953, it is ad- 
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dressed to Sanders & Shepard, that was the partner- 
ship under which you were farming? A. Yes. 

Q. Do you recall receiving a statement lke that 
from State Tractor & Equipment Company for 
$1,550.79 ? A. That is when? 

Q. March 9, 1953? 

A. I don’t know whether I got one, or whether 
Sanders got it. 

Q. But one of you probably got it? 

A. Oh, yes; one of us would have gotten it. 

Q. If that is what State Tractor’s records show, 
it got to either you or Mr. Sanders? 

A. That is right. 

Q. And that is for $1,550.79 ? 

A. That is right. 

@. The second sheet, dated June 30, 1953, would 
this have [117] been the time vou had the trouble 
with the engines? 

A. No. As you ean see there, that was the muf- 
flers that was put on the engines, $313.00. 

Q. That whole account is for the mufflers ? 

A. It says right up here, mufflers. 

Q. I was wondering if that was covering the 
whole thing? 

A. It covers the whole thing. 

Q. Then a statement appears on the top 

A. It is listed here, ‘“‘Superior (Mnfflers). 
$305.93. Tax, $7.65; $313.58."’ 

Q. In July 22, 1953, a statement for $1,962.00. 
Was this that time you referred to that yon replaced 
the bowl material ? 
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A. You are going back so far there that it is al- 
most impossible for me to tell one bill from the other. 
Ht could be. 

Q. You will notice here it says, “14 stage Fig. 
6922 Bowl Assembly, 767 Bronze Impellers.’’ 

Wasn’t that about the kind of work you described 
taking place in the summer of 1953? 

A. Yes; probably so. At that time I didn’t know 
much more about the workings of a pump than 
you do. 

Q. That is mighty little. 

A. That is why I had that man farming for me. 
I didn’t understand that. [118] 

Q. Presumably if State Tractor’s record showed 
that, that would be a correct statement ? 

A. Yes. 

Q. You also had some service from State Tractor 
in connection with Mr. Cameron’s deepening in the 
winter of 1953-1954, did you not? 

A. Yes; I think they put the pump back in. 

Q. And they also pulled it, did they not? 

A. I think they pulled the pump. Gordon moved 
the engine. 

Q. So this statement from State Tractor & 
Equipment Co. to Sanders & Shepard of January 
25, 1954, for $798.64, that would be for pulling and 
reinstalling the pump? 

A. Yes; I think so. ‘‘Pull customer’s pump and 
lay on the ground. Reinstall after well is deepened. 
Clean up bowls.”’ 
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Q. That is the correct statement of the work they 
did at that time? 

A. $798.64. As far as I know, that is what it is. 

@. Then on February 22, 1954, you received a 
statement from them for $1,072.07 ? 

A. February 22nd, 1954. ‘“Move engine and in- 
stall on new foundation. ”’ 

Oh, when he deepened the well, he injured the 
former engine foundation, and we had to put in an- 
other one. That was [119] when the pump was put 
back in the deepened well. 

Q. That was still in connection with the deepen- 
ing of the well by Mr. Cameron ? 

A. Mr. Cameron was through. He had already 
moved off, and we were putting the pump back in. 
That is the bill for putting the pump back in. 

Q. Then this next sheet, May 18, 1954, a bill for 
$1,064.48, were the bowls repaired at this time? 

A. Fifth month, 18th day, 1954. That was along 
in May. This is a bill, this is the time, T suppose, that 
they made a mistake, and finally found that it was 
the gas pressure on the engine. 

Q. So there was no need to repair the bowls at 
that time ? 

A. They always clean them up and find some- 
thing to do. 

Q. It was not necessary to remove the pump for 
the purpose of repairing the bowls? 

A. It turned out to be the same thing when they 
put it back in the hole. It was fluctuation in the gas 
pressure. 
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Q. And there was no decrease in the output of the 
well that caused you to have it gone back into? 

A. Absolutely not. 

Q. And this August 3rd, 1954, statement, $892.80, 
that is the same thing we went over? 

A. Yes; that is the same thing, I guess. 

Mr. Rehnquist: We offer Number 10 in [120] evi- 
dence: 

Mr. Burch: No objection. 

The Clerk: Plaintiff’s Exhibit 10 in evidence. 


(Said statements, State Tractor & Equipment 
Company, were received in evidence and marked 
as Plaintiff’s Exhibit 10.) 


Q. (By Mr. Rehnquist): Then it is your state- 
ment, Mr. Shepard, that on none of these occasions 
when the pump was pulled was there any decrease 
in the output of the water that caused you to pull it? 

A. Naturally, there could have been some de- 
crease. It might not have been noticeable to the eye. 

@. How much decrease could there have been? 

A. Icouldn’t state that. 

Q. Could it have been 100 gallons a minute ? 

Mr. Burch: If the Court please, that is highly 
speculative. 

The Court: The witness says he can’t answer. 
Why waste time with that? 

Q. (By Mr. Rehnquist): Did you ever have any 
difficulty with the cooling system of the engine on 
the pump? A. Yes; some. 

). What was the problem? 
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A. Well, in order to make the exchanger perform 
efficiently and circulate the right amount of water 
through the [121] gearhead to keep the gearhead 
cool, you should have some, you should use your but- 
terfly valve, or have some kind of installation to hold 
it up over the coil. The coil is a good deal like the 
radiator in a ear. It should have water completely 
over the top of it. 

Q. Why did you request Mr. Cameron to go back 
into your well less than a year after it was dug? 

A. J figured that he might cure some of the silt 
eondition, and probably develop a better well. 

Q. Did you regard the well as unsatisfactory 
prior to Mr. Cameron’s going back into it? 

A. I didn’t think so. I wouldn’t have deepened 
it if I hadn’t thought the well had produced a crop. 

Q. You weren’t satisfied with its performanec, 
though, were you? A. Oh, no; not entirely. 

Q. How much did you pay Mr. Cameron to go 
back into the well? 

A. I think I paid him $5.00 a foot. 

Q. How much was his total bill for those services 
in deepening the well? 

A. Iwouldn’t know. [ think the bill is over there. 
Mr. Burch has the bill. 

Mr. Rehnquist: May this be marked for identifi- 
cation ? 

The Clerk: Plaintiff’s Exhibit 11 for identifiea- 
tion. 

(Said statement, Gordon Cameron, was 
marked as Plaintiff’s Exhibit 11 for identifiea- 
tion.) [122] 
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Q. (By Mr. Rehnquist): Handing you Plain- 
tiff's Exhibit 11 for identification, is this the state- 
ment you received from Mr. Cameron for his services 


in opening the well? A. That is right. 
Q. And that is in the amount of $6,039.83? 
A. $6,217.61. 


Mr. Rehnquist: Oh, $6,217.61. We will offer it in 
evidence. 

Mr. Burch: No objection. 

The Court: It may be received. 

The Clerk: Plaintiff’s Exhibit 11 in evidence. 


(Said statement, Gordon Cameron, was re- 
ceived in evidence and marked as Plaintiff’s Ex- 
hibit 11.) 


Q. (By Mr. Rehnquist): Had the output of the 
well decreased substantially from the 2,000 or 2,200 
level at the time vou asked Mi. Cameron to go back 
into it? 

A. No. We had completed the crop, and we was 
trving for a bigger well, more water. 

We was through with the crop, and we had some 
time, and we figured we might make a 3,000-gallon 
well ont of it, or better, because there are some 3,000- 
gallon wells in that territory. 

Q. You were willing to pay $6,000 just to make a 


good [123] well better? A. That is right. 
Q. That was the main purpose of Mr. Cameron’s 
eoing back in to deepen the well ? A. Thagisat 


Q. Do you know the output of the well, or could 
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you estimate the output of the well m gallons per 
minute just before Mr. Cameron went in? 

A. No; I couldn’t. 

Q. You don’t have any idea what it was putting 
out? A. No. 

Q. Were you present during part of the time Mr. 
Cameron had his rig there ? 

A. Most of the time. 

@. Were you aware they struck an obstacle at 
about 477 feet? A. I certainly was. 

Q. Mr. Cameron did deepen the well at this time ? 

A. That is right. 

Q. How much, do you know? 

A. Well, I think he went from 1,033 to 1,375, or 
close to 1,375, I believe it was. 

Q. Was this added depth cased? A. NO. 

Q. To vour knowledge, did water come in through 
this [124] added depth? 

A. I wouldn’t know that. That is 1,373 feet below 
the surface. 

@. Do you know what the output of the well was 
when Mr. Cameron got through and got the pump 
back out? 

A. About the same as it was before. 

Q. You stated you had no idea at all what it was 


before, is that correct? A. Not exactly, no. 
Q. So you have no idea what it was afterwards. 
either ? A. Not exactly. 


@. Could you make an estimate ? 
A. Well, I didn’t figure it was pumping over 
2,200. 
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Q. Did you figure it was pumping under 2,200? 

A. It would have been either 2,200 or under. It 
was not over. 

Q. How far under could it have been? 

Mr. Burch: We are going to object to speculation 
again. The man has answered to the best of his 
ability. 

The Court: He said he doesn’t know. 

The Witness: There is no water device that has 
been manufactured yet that will measure a well 
within five feet of the true capacity. 

Q. (By Mr. Rehnquist): You are capable 
of estimating, aren’t you? [125] 

Mr. Burch: The Court has ruled on it, Mr. 
Shepard. 

The Court: Yes. 

Q. (By Mr. Rehnquist): Is it your statement 
the output of the well has been pretty constant from 
up to the time it was drilled until the time vou sold it ? 

A. SWioteis ret. 

Q. The discharge pipe had an elbow spout on it 
when you sold the property, didn’t it, or a bonnet? 

A. A bonnet. 

Q. When was that put on, do you know? 

A. It was put on almost a year before Otto 
bought it. That was put on immediately after the 
well was deepened. 

Q. When would that have been ? 

A. That would have been in the first part of 1954, 
probably in February. In January or February. 

Q. It couldn’t have been after that? 
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A. No; it eouldn’t. 

Q. Who put it on for you? 

Mr. Bureh: We will object to the question. It is 
assuming a fact not in evidence. There was no testi- 
mony it was put on for Mr. Shepard. 

Q. (By Mr. Rehnquist): Do you know how that 
bonnet got there, Mr. Shepard? 

A. Yes; I know how it got there. [126] 

Q. How did it get there? 

A. It was put on by a man that worked for me 
and Gordon Cameron’s foreman. 

What was his name? 

Ernest Woods. 

Did he put it on at vour request? 

He put the bonnet on at my request. 

You know then when he put it on, is that eor- 
2 A. Yes. 

It was in February, 1954? 

I wouldn’t say February or January. I don’t 
remember exactly when it was. Some time after the 
well was deepened. 

Q. Was there also a flange welded in that spot? 

A. T found out later they put one in. 

Q. When did you find that out? 

A. Oh, probably thirty days or better after it had 
been put in. 

Q. When was it put in? 

A. I was told it was put in when the bonnet was 
put on. 

Q. That would have been in January or February. 
1954? A. January or February, 1954. 


eOROPrPOrS 


184 Elmer F. Shepard, et ux., vs. 


(Testimony of Elmer i. Shepard.) 

Q. You didn’t request that that flange be put in? 

A. Not the flange. I requested the bonnet. 

Q. When did you decide to sell this property, 
Mr. Shepard ? 

A. I hadn’t completely decided to sell it when 
Otto [127] approached me to buy it. I told him I 
didn’t know exactly whether I wanted to sell it at 
that time or not. I had a good crop. 

Q. Did you ever list it with a real estate broker 
in Buckeye? A. At one time. 

Q. When was that? 

A. Atsome time prior to the time Otto bought it. 
T don’t remember when. 

Q. Could you remember as a matter of months? 
Was it in the summer? 

T wouldn’t make a guess. I don’t know. 

Could it have been as much as a year before? 
No; I don’t think it was a year before. 

At what price did you decide to sell the land? 
250 a acre. 80,000. 

Did you ever ask less for it than that? 

No. 

What real estate broker did you give it to? 
Gus Goodman had the listing. 

Did you ever tell Mr. Roberts out in Buckeye 
it was for sale? 

A. I don’t remember whether I did or not. All of 
those real estate agents are trying to get you to list 
your property with them. [128] 

Q. And you could have told Mr. Roberts, or Rob- 
bins? A. I could have. 
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Q. Could you have quoted him a lower price than 
$80,000 ? A. Absolutely not. 

Q. When you first bought that land in 1952, you 
were pretty much of a pioneer out in the Harqua 
Hala Valley, isn’t that right? 

A. That is right. 

@. Were there many other people out in the area? 

A. When I first started ? 

Q. Yes. 

A. In that area there was only two or three other 
farms. 

Q. Who were the operators of those farms? 

A. Gordon Cameron, right west of me. Ernest 
Hollenstein, to the east, and Grummell, in that area. 

Q@. Was Raymond Benson out in that general 
area? 

A. Yes; there is another place over there. He had 
the Stall place leased. 

Q@. Was Ed Swindle out there? 

A. Not when I first started. Thev started after 
I did. 

Q. When did they come in? 

A. I don’t know that. 

Q. Did Gordon Cameron keep his property out 
there until after you had sold yours? 

A. Did he what? [129] 

Q. Did he keep his property out there until after 
you had sold yours? A. He still has it. 

Q. Did you see quite a bit of Mr. Cameron while 
you were farming together out there? 

A. Most every day. 
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Q. Ishea friend of yours? A. Very good. 

Q. How long have you known him? 

A. Well, ever since he has been in this country, 
probably 7, 8, 9 years. 

Q. Were you pretty good friends with Ed Swin- 
dle? A. Good friend. 

Q. Were you pretty good friends with Raymond 
Benson ? 

A. A good friend. Out that far you try to be 
friends with everybody. 

Q. Did you see these people frequently while you 
were first farming out there? 

A. That is right. 

Q. They are all still in the Buckeye area, aren’t 
they? A. Yes. 

Q. Did you bring with you in response to a sub- 
poena your receipts for gravel put in the well? 

A. Yes. 

The Court: We will have our afternoon recess. 


(The afternoon recess was had.) [130] 


Mr. Rehnquist: Your Honor, at this time, coun- 
sel will stipulate we may interrupt the testimony of 
Mr. Shepard, and call Mr. Cameron. 

The Court: All right. 

Mr. Rehnquist: May we have these marked for 
identification as Plaintiff’s Exhibits 12 and 132 

The Clerk: Plaintiff’s Exhibits 12 and 13 for 
identification. 


(Said reports of well driller were marked as 
Plaintiff’s Exhibits 12 and 138, respectively.) 
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Mr. Rehnquist: Your Honor, at this time we will 
offer 12 and 13 in evidence. They are certified copies 
of records certified in the Land Department. 

Mr. Bureh: We will object. No foundation laid. 

The Court: What is the purpose? 

Mr. Rehnquist: The purpose is to show a deserip- 
tion of prior conditions on the property at the time 
the second well was drilled, their remarks on the 
record, 

The Court: They may be received subject to the 
objection. 

Mr. Bureh: If the court please, T don’t even know 
what is on them. 

The Court: Neither do I. 

Mr. Burch: Neither does the court. 

The Court: I will look later. 

Mr. Bureh: AJ] right, subjeet to the [131] objec- 
tion? 

The Court: Yes. 

The Clerk: Plaintiff’s Exhibits 12 and 13 in evi- 
dence. 

(Said reports of well driller were received in 
evidence and marked as Plaintiff’s Exhibits 12 
and 13.) 


— 
Go 
9) 
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GORDON CAMERON 
called as a witness in behalf of the Plaintiff, having 
been first duly sworn, testified as follows: 
Direct Examination 
By Mr. Rehnquist: 


Q. Mr. Cameron, will you state your full name 


to the Court? A. Gordon Cameron. 

Q. Where do you reside? A. Buckeye. 

Q. How long have vou lived out there ? 

A. About 9 years. 

@. And where did you live before that? 

A. Bakersfield, California. 

Q. What is your occupation ? 

A. Well drilling. 

Q. How long have you been in that occupation ? 

A. 30 years. 

Q. So vou have drilled wells both in Arizona and 
California ? 

A. Colorado and New Mexico;a lot more of them; 
yes. [132] 

Q. Are you acquainted with Mr. Ernest Otto? 

A. Yes. 

Q. How long have you known him? 

A. About two vears. 

Q. Are vou acquainted with Mr. Elmer Shepard ? 

AS Yes: 

@. How long have vou known him? 

A. About 8 vears. 

Q. Do vou own land in the Harqua Hala Valley? 

A. Yes. 
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Q. How much? A. A half section. 

Q. Where is it in relation to the property Mr. 
Shepard sold to Cal-Nine Farms? 

A. West, adjoining west. 

Q. Does it adjoin it? 

A. It adjoins it, west. 

Q. Did you, in response to a subpoena, bring with 
you your records pertaining to your work on the 
Shepard property ? A. .Yess ladid, 

Q. You did drill] a well for Mr. Shepard on that 
property ? A. Yes. 

Q. When was that well drilled? Consult your rec- 
ords, if you want to. 

A. We started drilling the 4th and the 5th of 
1953 nhs. | 

Q. 4th and 5th of what? A. April 5th. 

Q. April 5th, 1953? Am Yes: 

Q. And when did vou finish? If you don’t have it 
right there in the records, could you just estimate it ? 

A. We finished April 27th, 1953. 

Q. And did vou at that time file Report of Well 
Driller with the State Land Department in connec- 
tion with the drilling of that well? 

A. I don’t remember what date we did file that, 
but we did file. 

Q. Handing you Plaintiff’s Exhibit 12, is this 
that report ? On the other side vou will see your sig- 
nature. A. Yes. 

Q. And that is your signature on the report ? 

Ay Jpilinik1t is. 

Q. And was this report prepared by you? 
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A. Yes. 

Q. And were these remarks placed there by you? 

A. No. 

Q. Do you know who did place them there? 

A. No;I don’t. 

Q. How deep was the well you drilled for Mr. 
Shepard ? A. 1,033 feet. [134] 


Q. Do you know what the output of the well was 
in gallons per minute when you first pumped it after 
drilling ? A. No. 

Q. Could you estimate ? 

A. Pretty hard to estimate it. 

Q. Do you know of your own knowledge any of 
the history of that well with regard to repairs, be- 
tween the time it was brought in in the winter of 
1953-1954, during that crop season ? 

A. I don’t remember. 

Q. Did Mr. Shepard that winter request you to 
go back into the well? 

A. Let’s see. Would that be in 1954? 

Q. That would be the winter of 1953, or the early 
part of 1954. A. December 29, 1953. 

Q. What date is that, sir? 

A. December 29, 1953. 

Q. Was that the date you began deepening the 
well? A. Yes. 

Q. And Mr. Shepard had requested you to deepen 
it before that time ? 

A. Well, we just talked it over now and again. 

Q. You did have a conversation with him about 
it? A. Yes. [135] 
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Q. Did he give you any reason for why he wanted 
it deepened ? 

A. He thought maybe we could make a better 
well out of it. 

Q. Did you quote him a price? Ae Yes. 

Q. What was the price? 

A. I have that at home, but I don’t remember. 
But I have it at home. 

Q. When you sav you thought you could make a 
better well out of it, had there been trouble with the 
well ? 

A. Well, it never was a good well from the day 
it was drilled. 

Q. Was the principal purpose when you went in 
to deepen the well? 

Mr. Bureh: I think he has already stated, to make 
a better well of it, if the Court please. It is repeti- 
tious. 

The Court: He can tell how he expected to do it. 

The Witness: To make a better well out of it. 

Q. (By Mr. Rehnquist): At the time vou started 
this operation, did vou plan to deepen it? 

~. ‘Tatas right. 

Q. Did you file an application to deepen it with 
the [1386] State Land Department? 

A. That would be Elmer Shepard's, and I don't 
know when he filed it. 

Q. Do you have the Daily Worksheets with you 
pertaining to that deepening operation in December. 
1953? Were you personally present all the time this 
work was going on? A. Neo. 


12 Eimer F. Shepard, et ux., vs. 


(Testimony of Gordon Cameron.) 

Q. Are these records kept in the ordinary course 
of your business ? A. Yes. 

@. And are they kept under your supervision? 

A. The best I can. Sometimes the boys forget to 
write things down. 

Q. Calling your attention to this worksheet of 
December 29, 1953, would you read the remarks? 

Mr. Burch: Before they are in evidence? 

Mr. Rehnquist: We will put them in evidence. 

Mr. Burch: Let us get them in evidence, if the 
Court please. 

Mr. Rehnquist: I didn’t want to introduce the 
originals. Can we have these marked for identifica- 
tion % 

The Clerk: Plaintiff’s Exhibit 14 for identifica- 
tion. 

(Said log records were marked as Plaintiff’s 
Exhibit 14 for identification.) [137] 


Q. (By Mr. Rehnquist): Do these appear to be 
photostats of your log records? A, Yeo 

Mr. Rehnquist: Do you want to look at these ? 

Mr. Burch: Let me just check them. 

May I ask one question on voir dire, then? 

The Court: iol 

Q. (By Mi. Burch): Mr. Cameron, you stated 
that these records are kept the best vou can, and 
there are things sometimes the boys don’t put on 
there, is that correct? A. Qh, ves. 

Q. How about yourself? Do vou oceasionally fail 
to keep a complete record. too? 


Cal-Nine Farms, ete. 195 


(‘Testimony of Gordon Cameron. ) 
A. That is right. If TJ catch them I try to keep 
them right. 
Mr. Bureh: We have no objection to these. 
Mr. Rehnquist: We will offer them in evidence. 
The Clerk: Plaintiff’s Exhibit 14 1m evidence. 


(Said log records were received in evidence 
and marked as Plaintiff’s Exhibit 14.) 


Q. (By Mr. Rehnquist): Handing you Plain- 
tiff’s Hixhibit Number 14, the first sheet, dated 
12-29-53, Mr. Cameron. Would you read the remarks 
there? 

A. ‘Started in hole, bit hit something at app. 
477 feet.’’ [138] 


Q. Were you present when the bit hit something ? 
ae Nos 

Q. Were you called in shortly afterwards ? 

®. Wes: 

Q. 


And ealling your attention to the second shect, 
12-30-53, of Plaintiff’s Exhibit Number 14, would 
vou read the remarks in the left-hand corner, left- 
hand column, rather? 

A. Came out of hole with 15-inch bit, wouldn’t go. 
Went back with 124%. Wouldn’t go past 458. 
Came out and went baek with drill collar. Drill collar 
took weight onee at 458. 

Q. Am I correct in this statement, then, that a 
15-inch bit failed to go beyond the 400-foot area of 
the well ? A. Went to 477. 

Q. And wouldn’t go further, is that correct? 

& That is right. 
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Q. And then a 1214-inch bit was inserted, and 
that would not go past 458 feet? 

A. That is right. 

Q. And then a 10-inch drill collar was inserted, 
and it took weight at 458 feet? 

A. Whadk is 1eht- 

Q. What does the expression ‘‘take weight”’ 
mean, Mz. Cameron ? 

A. Well, you can set it on something, put it [139] 
down. 

Q. So in effect the 10-inch drill collar wouldn’t 
20 beyond 458? 

A. It did, but it touched that. 

Mr. Rehnquist: Would you read that answer? 


(Answer read.) 


The Witness: It took a little weight there and 
went on. 

Q. (By Mr. Rehnquist): Then would you read 
the remarks in the second column of Plaintiff’s Ex- 
hibit 14, the sheet dated 12-30-53 ? 

A. Well—— 

Q. That may not be necessary. Would you read 
the remarks in the third column ? | 

A. I can read them. 

Q. Okay. Will you read the remarks? 

A. 16 feet of the 4th single—that is the 4th joint, 
rather, of 444 in hole is bad place in hole. 

Q. Then would you read the remarks in the third 
column ? : 


| 
A. ‘‘Came out of hole. Went in with impression b 
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block. Came out of hole and went back in with 1214 
bit. Drilled through bad place and went on to bot- 
Ronny’ 

Q. So it was necessary to drill through this area 
at 477 feet? A. Yes. 

Q. Did you have any opinion as to what caused 
this obstruction, Mr. Cameron? [140] 

#&. No; I don’t. 

Q. Do you have any opinion as to what was drilled 
through when you finally drilled through with a 1214- 
inch bit? 

A. No; we never had any more trouble with it. 

Q. Do you have any opinion what you drilled 
through at the time you drilled through with the 
1214-inch bit? 

A. No; I don’t know. We ran an inpression 
block, and it never shows any marks on it. 

Q. Is it possible to say what size bit or collar 
would have gone through there without drilling? 

A. Well, the 1214 went. 

Q. That was with drilling, wasn't it? 

A. Very little. It took a little weight. Of course, 
the 10-ineh drill collar did the same thing. 

Q. It took weight? 

A. Yes, and if you recall, we had a 15-inch bit in 
to 477, and when we came back out. our 1214 took 
weight, also the drill collar at 458, I believe it was. 

Q. And what is your interpretation of those 
facts ? 

A. Those are kind of mysteries. You can’t realize 
what is taking place. 
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Q@. Was Mr. Shepard present during part of this 
work? A. Yes. 

Q. Did you inform Mr. Shepard of this trouble 
at 477 feet? 

A. We talked about it; we talked about the well 
as we [141] drilled all the way through. 

Q. So he was constantly acquainted with your 
progress ? 

A. Yes. Maybe he wouldn’t be out there for a 
day or two, but he was always out there. 

Q. Did he ever give you any instructions as to 
what to do? 

A. He said he didn’t know what to do. 

Q. Did he ever request you to line the casing at 
this trouble spot? _A. No. 

Q. Did you put a hiner in there? 

A. After we run the impression block, we didn’t 
think it was all right; we didn’t think it was any 
place in the well to bother with. 

Q. How much did you deepen the well at this 
time, Mr. Cameron? 

A. We drilled the well from 1,033 to 1,373 total 
depth. 

Q. Did you ease the extra depth? A. GNol 

Q. Was this extra depth what they call a wet 
hole? A. Pardon? 

Q. Was this extra depth a wet hole? Did it fill 
with water down there ? 

A. You mean, was there water in the hole? 

Q. Yes. A. Yes. [142] 

Q. Below 1,033 ? A. Oh, yes. 
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@. Did you have a conversation with Mr. Otto 
about the well after he had bought the property, and 
shortly before you went to Canada last summer? 

Ys. 

@. Were you ealled out to the property by Mr. 
Otto, or requested to come out? 

A, Idon’t remember. 

Q. Did you have a conversation at the pump site 
on Mr. Otto’s property ? 

A. Maybe I did. I was out there. 

Q. Did he ask your advice about the well at that 
time ? 

A. When we talked about dmlling a new one? 

@. I mean before you went to Canada last sum- 
met. 

A. Yes; he did. I remember now we talked about 
that. 

Q. What advice did you give him? 

A. I told him I wouldn’t stop that well any more 
than I had to; I would keep that steady running. 

Q. Did you regard that as the best remedy under 
the situation ? 

A. Under that sand and silt condition, ves. 

Q. And did you and Mr. Otto have a conversation 
with respect to the well last fall at his house 2 

A. Yes; of drilling a new well. [143] 

Q. Was the conversation about drilling a new 
well? A. Yes. 

Q. Who was present at that conversation ? 

A. Well, I don’t remember, but T believe my wife, 
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and his wife, and he and I. I believe that is right. I 
am not sure. 

Q. And did you at that time advise him as to 
whether or not he should attempt to repair that well? 
A. I think I advised him against repairing it. 

Q. Why did you advise him against repairing it? 

A. The way I figured, that he was pumping so 
much sand and silt, that you would have to pull that 
pump once every year, or twice, which cost you $2,000 
a round trip. 

Q. And it wouldn’t have been economically feasi- 
ble to keep on operating that well? 

A. That is the way I thought. 

Q. Did you make any further statement at that 
time as to what was wrong with the well, other than 
the sand and the silt? 

A. I don’t remember of it. 

Q. You don’t remember whether you did or not? 

A. I don’t remember. 

Q. Did you in fact drill a new well for Mr. Otto 
and for Cal-Nine? A. Yes. [144] 

Q. How deep is this new well? 

A. 1,500 feet. 

Q. And what casing diameter have you used in 
the new well? A. In distance? 

Q. And depths, please. 

A. I haven’t got that with me, but it is approxi- 
mately 525 or 30 feet of 20-inch, and the balance 16, 
16-inch O.D. 

Q. That is in the new well? 
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A. No. Wait a minute. Pardon me. 12-inch. 32- 
ineh, 
530 feet of 20-inch O.D.? A. Right. 
And then the rest is 12-inch O.D.? 
Dhatas Tight. 
How does that compare with the earlicr well 
on that property that you drilled for Mr. Shepard? 
A. There is no comparison. 
Q. Imeanas to the O.D. and length of the easing. 
A. The other one had 20-inch at 460, and the bal- 
ance was 16. 
Q. And is the depth you drilled this new well to, 
in your opinion, necessary for a good well on this 


Oreo 


property ? A. That has been proven; yes. 
Q. You didn’t drill it any deeper than you felt 
you had to? [145] AY ING 


Q. And was the manner in which you cased and 
perforated the well all necessary to get a good well 
on this property ? 

A. I didn’t get the first part. 

Q. Were the manner in which vou cased and per- 
forated this new well all necessary to get a good well 
on this property ? 

A. That is the way we do it, and we got a good 
well, so we sure think that. 

Q. You didn’t do any more than was necessary 
to get a good well? A. Not to my knowledge. 

Q. Do you remember approximately what you 
charged for your services ? 

The Court: The bill is in evidence. 

Mr. Rehnquist: Okay. 
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Q. (By Mr. Rehnquist): When was your own 
well drilled, Mr. Cameron ? 

A. Well, let’s see. Four years ago, I believe. 

Q. And did you pack it with gravel at the time 
you drilled it? A. Yes. 

Q. Did vou add gravel on subsequent occasions ? 

A. Yes. 

Q. About how often did you add gravel to that 
well ? 

A. I would have to look back on my gravel re- 
ceipts. I [146] don’t remember. It was various times. 

Q. Would it have been once a month? 

A. Well, we would add some gravel to it, and 
maybe it would go three or four months. We kept the 
pile up on top of the ground there, and a hole down 
underneath, so it would take it as it could, and we 
just kept that pile there. 

Q. How often would vou replace gravel on the 
pile? 


A. We put 440 tons. I don’t know how often we ~ 


added to it. There was 440 tons of gravel in the well. 

Q. Did you ever advise Mr. Shepard when he 
owned this well that he ought to drill a new well? 

A. No. 

Q. Did you ever tell him you thought he had a 
bad well? 

A. I didn’t have to tell him. We all knew it was 
pumping that silt and sand. We talked several times 
about if we ever did drill a new one, how we would 
do it. 

Mr. Rehnquist: No other questions. 
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Cross-Examination 
By Mr. Burch: 


Q. When you refer to it as a bad well, you refer 
to a silt and sand condition, is that right? 

A. Yes. 

Q. And it did pump plenty of water to irrigate 
Mv. Shepard’s land ? 

A. Yes; he irrigated. ] believe he had the whole 
place [147] in that first vear it was planted. 

Q. That would be 300 and some odd acres ? 

A. I believe it was 300, between them. 

Q. Your well and his well were about the same, 
as far as the condition of the water, is that correct ? 

A. I believe that is about right. 

Q. Was yours about the same depth, also? 

A. No; mine is 930. It is cased to 930, and the 
bottom is 944. 

Q. Yousay, I think, you put in 440 tons of gravel 
altogether m your well, and it stopped taking it after 
that ? A. It took a little bit the other day. 

Q. As I understand it, you dug under one time to 
make room for gravel, is that right? 

A. That is right. 

Q. Do you know whether or not any gravel was 
put in Mr. Shepard’s well? 

A. Yes; there was gravel put in it. 

Q. Who put it in? 

A. We put a lot of it in. 

Q. Do you have any idea how many tons vou 
put in? 
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A. I don’t know. We could get the figures. 

Q. Was it a matter of 150, 200 tons? 

A. TI can’t remember just what we did put in 
there. 

Q. You put in all it would take? [148] 

A. We filled it up, yes, when we drilled it. 

Q. Did you ever furnish him gravel after that on 
occasion ? 

A. No; I don’t have anything to do with gravel. 

Q. Did you ever tell Mr. Otto that Mr. Shepard’s 
well had collapsed ? A. No. 

Q. Did you ever tell him that it was broken? 

A. No. 

Q. Did you ever tell him that was the reason it 
wouldn’t produce any water? A. No. 

Mr. Burch: I would like the reporter to find the 
statements of Mr. Otto in regard to what Mr. Cam- 
eron told him. 

The Court: She can do that tonight. 

Mr. Burch: I would like to have it while I have 
this witness on the stand. 

The Court: We aren’t going to fool with that now. 

Mr. Burch: May the record show I have requested 
the reporter to find the statements of Mr. Otto which 
he made on the stand with regard to what Mr. Cam- 
eron told him with regard to the well, and that the 
Court has advised me not to go any further with it? 

The Court: At this time. [149] 

Q. (By Mr. Burch): You never, then, told Mr. 
Otto at any time that that well was broken or eol- 
lapsed, is that correct? 
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A. Not that I remember. 

Q. Did you ever know such a thing had occurred ? 

A. No. 

Q. Did you ever notice any decrease in the output 
of that well from what it was originally ? 

A. Yes; I noticed that. 

@. And when did you notice that? 

A. At various times that I would be out there. T 
don’t know what date it was, or anything. 

(). Did you notice it when Mr. Otto had the prop- 
erty ? 

A. Yes; I seen the well when Mr. Otto had the 
property. 

Q. Did you ever recommend to him that he pull 
the bowls? A. Not that I remember of. 

Q. Did there seem to be any difference in the ca- 
pacity of the well after vou had deepened it, and the 
capacity before? 

A. Yes; it was a hittle better. 

Q. It was a little better? 

A. But not as good as we expected. 

Q. You had expected, I take it, that it would be 
increased considerably in capacity by that additional 
depth ? A. I beg your pardon? 

Q. You had expected that its capacity would be 
considerably increased ? [150] 

A. I might explain, if the deepening job would 
vo off like we had hopes it would. We had a lot of 
trouble trying to get circulation. We wanted to go 
to 1,500, but we couldn’t do it. 

Q. That was because there was too much water 
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down at the bottom? 


A. No; we never could get circulation back. 

Q. You put mud down at the bottom’? 

A. Yes. 

Q. And that kept washing away, is that correct? 
A. Yes. 

Q. 


When Mr. Rehnquist asked you if there was 
water in the hole, there was water for a considerable 
distance above 1,000 feet, is that correct ? 

A. Yes. 

Q. Where was the water level? 

A. I think it was right close to 200 feet. 

Q. You stated you put an impression block in 
when you found there was some difficulty 1n the shaft. 
What is that impression block? 

A. An impression block is similar to a blade. We 
pour lead facing on it, and when you go down in a 
well, if you set down on something that is sticking 
up in the well, like maybe a casing may be out, when 
you set down you get an imprint on that lead, and 
pull it out of the hole and look at the bottom [151] 
Oteltr: 

Q. It would show on the bottom of this impression 
block if the pipe had collapsed, or if there was a 
major obstacle? A. That is the purpose of it. 

Q. And you stated there was no such showing ? 

A. There was not a mark on it. We have it laying 
in our yard at home now. 

Q. Was it your impression this bad spot was a 
serious obstruction in the shaft of this well 2 

A. When we first bit it, we thought it was. When 
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we couldn’t get an impression that would show the 
pipe was in two, or anything, we just disregarded it 
and went on. 

Q. Is that a common occurrence, that there be 
some narrowing of a pipe at one place or another? 

A. Yes; that is very possible. 

Q. If it was just a matter of an indentation in the 
pipe for an inch or two, you would get the same re- 
sult? A. That is right. 

Q. What this was you don’t know? 

A. I don’t know. 

Q. You stated you didn’t pay much attention 
to it? 

A. I was quite concerned with it until I talked 
with Mr. Shepard, and he said 12 and a quarter was 
all right. He would be satisfied if he could get a 1214 
hole down to 1,500 feet. [152] 

Q. With regard to your own well, Mr. Cameron, 
what kind of production does it have ? 

A. Qh, I think around 15, 1,800 gallons. 

Q. Does it have anv silt in it? 

A. Very bad. 

Q. Do you have to replace your bowls oecasion- 
ally ? 

A. J think J have the third set in there. 

Q. Did you ever discuss this matter with Mx. Otto 
prior to his purchase of the Shepard property ? 

A. Well, there was discussions there, but I don't 
remember whether it was before or after, or when it 
was. I don’t remember when. 
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Q. He had made a number of inquiries of you 
about the Shepard property prior to its sale? 

A. Iwouldn’t say he made a number of inquiries. 

@. He made some? 

A. J think he talked a little about it. 

Q. That was over at your place? 

A. Jdon’t remember. It might have been on the 
road some place. I don’t know. 

Q. Did you have a chance to observe the crop Mr. 
Shepard raised in 1954? A. Yes. 

Q. How did it compare with your own? 

A. J think he had a pretty good crop. [153] 

Q. He had about how many acres in it at that 
time ? A. It was 1954? 

Q. That was the year before. 

A. Was that allotted then? Was cotton allotted 
then? 

Q. Yes. 

A. I think he had around—I don’t know, I think 
he had around 100 acres, although it may be a little 
more. 

Q. Could he have had about 205 acres? 

A. I don’t remember that. 

Q. Did he irrigate it, whatever he had ? 

A. What? 

Q. Did he irrigate all he had at that time with his 
own well? 

A. No; I think he got some water from us that 
year. 

Q. That particular time he got water from you 
for about ten days, didn’t he? 
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A. I don’t remember how long it was. 

Q. You let him have the water? A. Qh, yes. 

@. And then, other than for that short period, 
whatever it was, he used his own well, is that cor- 
rect? 

A. That is right; as far as I know, as I remember. 

@. And your observation was he had a good crop, 
whatever the acreage? 

A. Yes; 7 think Elmer had a pretty good [154] 
crop. 

Q. Did you do any work on his well in 1954? 

A. This all shows 1953. 

Q. There was no necessity, apparently, for you 
to do any work in 1954, is that correct? 

A. The deepening job was done in 1953. That is 
the last we worked on it. 

Q. That was the last personal knowledge of Mr. 
Shepard’s well that you had, is that it? 

we siet asereltt. 

Q. And at the close of that deepening job, you 
observed its pumping capacity, and I think you 
stated it was slightly increased over what it had 
been ? 

A. We finished the deepening job in 1954. 

Q. That was in 1954? 

A. January 13, 1954. 

Q. Did Mr. Otto ever talk with you about a hood 
and flange that were put on the discharge pipe of 
that particular well? 

A. Yes, I believe that there was something said 
about it. 
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Q. Can you recall what his conversation with you 
was ? 

A. I think he asked me what the hood was on 
there for. I don’t remember the conversation too 
good. 

Q. Do you recall what you told him it was on 
there for? 

A. Yes, I gave him some kind of smart remark. 

Q. Did you know what the hood was on there 
for? [155] 


A. No, I don’t know what it was on there for. 

Q. Had you ever observed it? 

A. Yes. You see them on a lot of wells. 

Q. Pardon? 

A. You see them on a lot of wells. 

Q. What is the usual purpose of them, Mr. 
Cameron ? 


A. I think most of them was just because people 
want them, so far as I know. Maybe they got a small 
place to put their water, and they want to turn it 
down, or something. They are put on for various 


reasons. 
Q. Did you have a man working for you named 
Woods? A. That is right. 


Q. Do you know whether he was the one that put 
that on the discharge pipe? 

A. Well, now, he did some work over there, but 
what part of it he did, I wasn’t there. 

Q. Did you ever make any observation of your 
own as to the number of siphon pipes that were 
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used on the Shepard property during the time Mr. 
Shepard had it? 

A. Compared with mine, is that the question ? 

Q. No, just what he was using. 

A. Yes, I expect I did, but I don’t remember off- 
hand what it was. 

Q. Does your man Woods do some work for Mr. 
Shepard on occasion, too? [156] RK. Yes. 

Q. Were you out there during the time of the 
rains last year, Mr. Cameron ? 

A. TIT was out at the very end of them. I was in 
Canada all the time those rains were going on. When 
I came back, the rains were just over. 

Q. You have seen the flood conditions out there, 
then, I take it? A. Yés, I saw that, 

@. They are usually quite severe? 

A. That is right. 

Q. Have you made any preparations on your 
own property to turn floodwater ? 

A. Qh, yes. 

Q. What have you done? 

A. We just put up a dirt bank along the west 
side of our place. Then we had a high place, and 
we cut the high place out so the water would not 
drain out. 

Q. The Shepard place is right in line with 
natural drainage from the mountains ? 

A. He is right in line with my place. 

Q. You are both in line with natural drainage ? 

A. Yes. 
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Q. Did you observe any damage done to the crop 
that summer of 1955? [157] 

A. No, because I didn’t pay too much attention 
to his. | wanted to take care of my own. 

Q. It had done some damage to your property, 
even though you had it diked? 

A. Yes. You see, it was not diked so good last 
year. 

Q. What was the result on your own property 
last year? 

A. It washed our ditches out from it. We 
couldn’t have any water on our cotton. [157-A] 


Q. Did that have any effect on your cotton? 

A. Yes. 

Q. What did it do to it? 

A. We couldn’t get as much cotton. 

Q. Do you have any idea how much it was de- 
creased ? 


A. J think ours was decreased a half a_ bale, 
prohably. That is just my opinion. 

Q. Did you make any observation of the well 
on the Shepard-Otto property during 1955? Did you 
ever go over and look at it, particularly? 

A. Yes, I was over there: 

@. Did you notice any decrease in its output? 

we Yes. 

Q. Would that have been consistent with the 
bowls wearing out? 

A. Yes, I should think so. 

Q. What happens when you pump a lot of silty 
and sandy water? 
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A. It just cuts your impellers and your pump, 
cuts your bowls, just won’t pump as much water, 
and the more the wear, the less water they will 
pump. 

Q. What did you have to do to repair that situa- 
tion? 

A. Well, I called a pump company out, and 
they put on a new set of bowls. 

Q. Does that restore it to its original [158] 
capaeity ? A Yes, it has. 

Q. It was testified to here that you told him to 
drill a new well, because the old well had _ col- 


lapsed 

A. To get away from that sand and silt. That is 
the worst thing we have got there, pumping your 
sand and silt. It fills your ditches up. 

Q. You didn’t tell him to drill a new well be- 
cause the old well had collapsed, but because of 
this silt condition ? i Nor 

Q. As far as you know, that well could still 
produee as much water as it ever did, is that right ? 

A. It could have been cleaned out. It has got 
some sand in it. 

Q. It would have had to have new bowls and 
impeller blades? 

A. Yes, new set of bowls. 

Q. But it was capable of producing? 

A. Of course, we don’t know. It wasn’t ever 
done that wav, but we don’t know. We think it 
would. 

Q. There was no reason to think differently? 
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A. It sanded up. We know that today. 

Q. You don’t know what, or you don’t know 
when that sanding process started, do you? 

A. No, I don’t know that. 

Q. Did you observe the old well, the original 
one, Elmer [159] Shepard put in 120 feet away 
from the second well he put in? 

A. I was out there a time or two when he was 
drilling it, and I was out there with Elmer a couple 
of times. 

Q. Did you observe at any time since the floods 
of last July where floodwater got into that old well? 

A. Into the old well? 

Q. Yes. 

A. The floods were pretty well over when I came 
back, and, as I said, I was busy and I don’t know. 

Q. If floodwater had gotten down into the old 
well, would it have increased the silt condition down 
where the pump and bowls were? 

Mr. Rehnquist: Object. That is extremely specu- 
Jative. There 1s no evidence the water ever got in. 

The Court: The witness doesn’t know anything 
about that. 

Q. (By Mr. Burch): Would floods in that gen- 
eral area of yours, IN your experience, cause an ex- 
ceptionally silty condition in the wells? 

A. If it got into it they would. To the best of 
my knowledge, it would. 

Q. I think you stated you told M1. Otto to run 
that pump continuously. That is true, isn’t it? 

A. Yes. 
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Q. Isn’t it true that would have an effect of 
wearing out the bowls faster? [160] 

A. That is mght. As long as it is pumping clean 
water, it wouldn’t wear the bowls, lke that sand 
and silt does. 

Q. Do you know if it pumped sand and silt any 
worse at one particular time in 1955 than at an- 
other? 

A. Well, I believe when that sand was moving 
around, I belteve it would pump more sand at one 
time than you would another. If you can keep the 
pumps running and keep them steady, they didn’t 
pump as much sand and silt as when they were 
started and stopped. 

Q. I understand in your own well when it is 
started up, it will take two or three days before 
the silt condition will clear up? 

A. If you aren’t careful, it will take longer 
that’ tliat. 

Q. I understand Mr. Shepard’s well will clear 
up faster than yours. Did vou ever make that 
observation ? 

A. I’m not sure about that question. 

Q. It would clear up, though, if you started it 
and were careful? A. “Nes. 

Q. Apparently when Mr. Otto was operating it, 
it became a permanent condition, is that correct, 
the silt? 

A. No, I think I have seen lots of clear water 
come out of that well when Mr. Otto had it. 

Q. It did pump clear water after it got rid of the 
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silt condition ? [161] A. That is right. 

© WThatis truéé 

A. If you don’t agitate it, keep away from 
agitating it as much as possible. 

Q. In Mr. Otto’s new well, you ran 530 feet of 
20-inch casing, is that right? 

A. Approximately. Pretty close. 

Q. And that was a considerably more expensive 
type of casing than Mr. Shepard used, is that 
correct ? 

A. We pulled 361 feet of pipe out of the old 
well and put it in the new one. 

Q. That was the 16-inch casing? A. Yes. 

Q. The 530 feet of 20-mch casing—— 

A. That was the 20-inch I am talking about. 

Q. And the difference between that and 530 you 


purchased ? A. Yes. 
@. You also didn’t perforate the same way on 
this well, did you? A. Oh, no. Ne 


Q. And you perforated at a different depth? 

A. That is right. 

Q. That was to get away from the silt condition 
out there? i, Ghats tight. [162i 

Q. Was that more expensive to have him 
perforate farther down ? 
No. It was less expensive. 
Was it more expensive to drill to 1,500? 
Yes, that would be more expensive. 
The deeper you go, the more it costs? 
That is right. 
Did you put gravel in the new well? 


OPoro-p 
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m «Yes. 

Q. How much did that take? 

A. 3830 or 40 or 50 tons. T don’t remember. We 
have the figures. 

Q. Did you check it since then to see if it needs 
any more? 

A Yes | think Mr. Otto is ehecking that. 

Q. You don’t know whether it needs any more? 

iim wiNio, 4. don’t. 

Q. Did Mr. Otto ever ask you if he could use 
some of your water in case he runs short? 

A. I don’t remember if he asked me and I made 
the offer. We talked about it, sir. 

Q. Did you tell him how he could use your 
water? A. Yes. 

Q. How was that? 

A. I told him to come out of the end of our 
ditch, and [163] come out on that property right 
beside us with a ditch, and it would reach his place. 

Q. And that was how you had done it before? 

A. Yes. 

Q. And did you advise him of that? 

A. J told him about it. 

Q. You told him he could have the water if he 
needed it, is that correct? 

A. When we wasn’t using it. 

Q. He never attempted to take any of vour 
water, apparently ? A. What? 

Q. He never used your water ? A. No: 

Q. At the time Mr. Otto purchased the property. 
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your well and Elmer’s well were the only two 
within that immediate vicinity? The next well was 
several miles away, is that correct? 

A. TJ didn’t get that question. 

@. You had a well on your property? 

eee OSE 

Q. Elmer’s was right next door to you, so to 
speak ? A. Yes. 

Q. Then there were no other wells or cultivated 
property for a distance of several miles, isn’t that 
true? [164] 

A. Jimmy Harrison came in there shortly after 
that, but I don’t recall just when that was. 

Q. How far is he from your property ? 

A. He is a mile and a half away. 

Q. He is the closest to you, is that correct? 

A. <A mile and a half, yes, that is right. 

Q. Then there is another about three and a half 
miles away, 1sn’t there? 

A. That is right. 

Q. And yours and Elmer’s were practically 
identical ? 

A. In my opinion, they were about the same. 


Q. And you are still using yours? 

A. Yes. I don’t like it, though. 

Q. How much do you irrigate with it? 

A. I got 111 acres of cotton I am irrigating. 

Q. Do you have any other land under eultiva- 
tion? 


A. Yes, we have some, but we are using it for 
pasture. 
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Q. What is the most you have irrigated with it? 

A. I irrigated the whole place with it. I grew 
a bale and a half of cotton when IT did. 

Q. You grew a bale and a half of cotton on how 
many acres? A. On three hundred. 

@. That was your sole source of supply? 

A. Yes. I didn’t have enough water for it. [165] 

@. If you had more water, you could have had 
more cotton with it? A. That is right. 

Q. I think you told the court you put in three 
sets of bowls during that time? 

A. Ihave got the third set now. 

Q. hat is the kind of operation you told Mr. 
Otto he shouldn’t get into, isn’t that right? 

A, “iat isemght. 

Q. Did he ever ask you about your experience 
with bowls prior to the purchase of the place, or do 


you remember ? A. J don’t remember. 
Q. Do you know what Mr. Otto paid for the 
property ? 


A. I have heard, but I never saw the figures. 

Q. If I told you it was 80,000 dollars, is that the 
figure you have heard? A. That is right. 

Q. Knowing what you know about the well at 
the time Mr. Otto purchased it, would you say that 
was a fair price—— 

Mr. Rehnquist: We object to that. Under the 
Arizona Rule for Damages in Fraud, the estimate 
of the value of what you are receiving is utterly 
irrelevant. 

he Court: Yes, 1 think so. T aeree, 
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Q. (By Mr. Burch): You were one of she 
pioneers in developing that country [166] out there, | 
were you not? | 

A. Yes, we were one of the first. 

Q. You are aware of land values there? 

A. Pardon? 

@. You were aware of the land values out there? 

A. Yes. 

Q. Can you give us your opinion of the value of 
the property when My. Otto purchased it, in the 
condition it was? | 

Mr. Rehnquist: Object again on the same grounds. | 

The Court: Same ruling. 

My. Bureh: If the Court please, I do believe the 
measure of damages is the difference between the 
actual value of the property received and the repre- 
sentations of the property value. 

The Court: All right, the Court ruled. 

Mr. Bureh: That is all. 


Redirect Examination 
By My. Rehnquist: 


Q. Mr. Cameron, was the plan for getting water 
from your place to Mr. Otto’s, what you described 
to Mr. Otto, did that involve taking water through 
a ditch outside of either of your properties ? 

A. Yes. 

@. Was there a ditch there? 

A. Yes, there had been a ditch there. Whether 
we filled [167] it up or not, I don’t know. I don’t 
remember that. 
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Q. Was that the way Elmer Shepard had gotten 
his water the previous year? 

i. Dhabas right. 

Q. He had taken it outside the property ? 

A+ AMet is neht. 

Q. How much more in terms of drilling does it 
eost to drill a 1,500 foot well than a 1,350 foot well? 

A. Whatever vour price is for the additional 
figure. 

Q. What is your price? 

A. Depending on the area. 

Q. What would be the price you would have 
charged Mr. Otto for going from 1,350 to 1,500 in 
his new well? 

A. Eight dollars, I believe it was. 

Q. Is that per foot? 

A. Eight dollars per foot. 

Q. Did you notice a decrease in the Shepard 
well at the time Mr. Shepard was the owner of the 
property, at various times ? 

A. J ean’t remember. It might have decreased a 
little. 

Q. At various times? 

A. Yes, at various times when his bowls would 
get worn. 

Q. Is it common, in your experience as a well 
driller, to find a situation when you are going in to 
deepen a well where a 15-inch bit will not go, a 1214 
inch bit won’t go, [168] and a drill collar that is 10 
inches takes weight at a particular spot? 

A. Well, we have run into that trouble before. 
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Q. Am [right in thinking this, Mr. Cameron, that 
if that is the inner diameter of the casing, which 
would be 15 and a half inches in this case, that a 12 
and a half inch bit would perhaps fit in about lke 
that? (Indicating on diagram.) A. Yes. 

Q. And a 10-inch drill collar about lke that? 

A. Yes. 

Q. So that when a 10-inch drill collar takes 
weight at 450 feet, it means there is something stick- 
ing out that far from one side or the other into the 
well opening? 

A. It could be a bridge. 

Q. What is a bridge? 

A. <A sand bridge that will accumulate in a hole 
when vou drill, which is frequent. 

Q. Do you know of your own knowledge what 
happened to the very first well drilled on the 
Shepard property ? A. I don’t know. 

The Court: We will suspend until ten in the 
morning. 

(Thereupon, an adjournment was taken to the 
following day, Friday, May 18, 1956, at ten 
o’clock a.m.) [169] 


Friday, May 18, 1956—10:00 A.M. 


Redirect Examination 
(Continued) 
By Mr. Rehnquist: 
Q. You are the same Gordon Cameron who has 
previously testified in this action? A. Wes, 
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Q. How many bales to the acre did you make off 
your own crop last year, Mr. Cameron? 

A. J think we made 218 bales off 95 acres. 

Q. And it is your testimony if it hadn’t been for 
the rain, you would have done half a bale an acre 
better? [170] 

A. Well, that is what we think. 

Q. When you deepened Mr. Shepard’s well in 
December, 1953, was the formation material you 
went through in the deepening about the same as at 
the thousand foot level? 

A. J believe it was a little coarser, coarser sand. 

Mr. Burch: IJ beg your pardon? 

The Witness: I believe it was a little coarser 
sand. 

Q. (By Mr. Rehnquist): But it was generally 
sandy ? A. Yes, it was sand. 

Q. (Indicating on diagram): Is that a rough ap- 
proximation of the way your land hes with respect 
to the Shepard property, those being the respective 
wells? De cs. 

Q. Now, during the 1954 season when Mr. 
Shepard was still farming the property, was this 
area of yours down here in cotton, this southwesterly 
portion ? A. 19542 

Q. Or did you later level that? 

A. No, it was all leveled at the same time. 

Q. And would that have been in cotton, this 
little corner down here? 

A. One year it was, but I don’t remember 
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whether it was 1953 or 1954. 1953 it was, 1954 it was 
not. 

Q. It was not? [171] 

A. I don’t believe it was. 

Q. And when Mr. Shepard borrowed water from 
you that year, would they have taken water along 
the edge of the crop that way ? 

A. No, we didn’t have any crop in there. 

Q. I mean the crop in here. What I am trying to 
get at, would they have to go 

A. No, we had a little hill there. 

Q. This past year you had leveled this land, and 
it was in cotton? J AS. 

Q. So Mr. Otto, if he wanted to borrow the 
water, would have had to come all the way around 


here? A. Thatis mehte 
Q. (Indicating ondiagram): All the way around 
here? A. That is right. 


Mr. Rebnquist: We have no further questions. 


Recross-Examination 
By Mr. Burch: 


Q. Mr. Cameron, I think you stated yesterday 
on direct examination that the obstruction you found 
when you started deepening the Shepard well might 
have been a sand bridge. Do you recall that state- 
ment? A. That is right. 

Q. What is a sand bridge? [172] 

A. It is sand that accumulates in the well in dif- 
ferent spots. It may be 20 feet thick, then 100 feet 
of water in another one. It can be any way. 


Cal-Nine Farms, etc. 223 


(Testimony of Gordon Cameron.) 

How did you get rid of it? 

You bale them out or drill them out. 

Are they serious obstructions ? 

No, they are not serious. 

Have you ever had any in your own well? 
No. 

. Have you ever had sand in your pipes in 
your well? A. Yes. 

Q. What happens to it, ordinarily? 

A. Well, it seems we have a strong flow of water 
at the bottom, and it will clean itself out if there 
is any sand left in it. 

Q. Is that the same flow of water, apparently, 
the Shepard Well drew on? Was it? 

A. Well, we think so. 

Q. There was a strong flow of water available, 
then, to both the wells? A. Yes. 

Q. When you pulled the casing from the Shepard 
well, was it necessary to use a hydraulic jack ? 

A. We used 200-ton hydraulic jacks. 

Q. And what was the net effect? Were you able 
to pull [173] the casing out easily? 

A. No. I think it took two or three days to get 
a footing under those jacks that would hold. 

Q. Was the casing apparently packed in tight, 
then? eXeenees. Yes. 

Q. Incidentally, in regard to your cotton crop, 
how long have you farmed that land of yours? 

A. I think this is four years. 

Q. And has the crop progressively gotten better 
each vear? A. Yes. 


OP>orore 
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Q. That is the normal progress when you open 
up new land, isn’t it? A. I think so. 

Q. <And the first vear it is probably its worst 
crop of all, and your second year is better, just a 
little better, is that right? A. That is right. 

Q. So last year there would have been the best 
crop you ever had off the land, is that right? 

A. That is right. 

Q. I think the Shepard property wasn’t farmed 
as soon as yours, is that correct? 

A. I think it was one year later. 

Q. One year later? [174] A. Yes. 

Mr. Burch: I wonder if the reporter would read 
to Mr. Cameron at this time a statement of Mr. 
Otto that I requested yesterday to be read to him. 


(A portion of Ernest Otto’s testimony on 
direct examination was read to the witness, as 
follows:) 


“Q@. (By Mr. Rehnquist): Had you spoken to 
Mr. Cameron before this conversation about the 
possibility of repairing the well? A. Yes. 

“‘Q. What did Mr. Cameron tell you at that 
time? 

‘‘Mr. Burch: We make the same objections, hear- 
say. 

‘“‘The Court: All right, go ahead. 

‘‘The Witness: Well, he come to the house that 
morning, and he said that he just decided he might 
as well lay the cards on the table and make it plain 
to me that T shouldn’t try to repair that well. 
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‘‘He says, ‘T don’t care if I get the job or some- 
one else gets it, but,’ he says, ‘I don’t want you to 
spend five, six, seven thousand dollars working on 
that well, beeause,’ he says, ‘Tt is impossible to 
repair.’ 

‘“And [ asked him what made him think so. And 
he kind of laughed, and he said, ‘Well, I’m not 
thinking,’ he says, ‘I know.’ [175] 

‘*T_ said, ‘How do you know?’ 

‘‘He said, ‘I was in that hole last year, and,’ he 
said, ‘that casing was broke or collapsed at that 
time when we went into the hole,’ and he said, ‘we 
put our dill ito it and at 477 feet it stopped. So 
they pulled the bit out and put on smaller sizes,’ 
and he said, ‘they finally got, I beheve it was, an 11 
or 12-inch bit.’ 

‘He said, ‘They stayed there a couple of hours 
and. drilled through the bad place. Then they went 
on down and deepened the well for Elmer. But,’ he 
said, ‘it was impossible to repair the well.’ ”’ 

Q. (By Mr. Burch): Do you recall any sueh 
conversation, Mr. Cameron? 

A. I never told anybody the casing was broke 


in two 
Q. Did you ever tell Mr. Otto it was impossible 
to repair the well? 
A. I never told him it was impossible to repair 


the well. 
Q. Did you ever tell him the well was col- 
lapsed ? A. No. 


Mr. Bureh: That is all. 
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Redirect Examination 
By Mr. Rehnquist: 


Q. Did you ever tell Mr. Otto it was not feasible, 
or not advisable to repair the well? [176] 

Xl aid. 

Mr. Rehnquist: That is all. 


Recross-Examination 
By Mr. Burch: 


Q. And in that respect, it was due to economic 
conditions, and not the condition of the well? 

A. Well, the condition of the well, the sand and 
silt. I didn’t think it was feasible. 

Q. I think you stated that is the condition your 
own well is in that you were operating? 

A. Yes. 

Q. It was possible to repair the well? 

A. You couldn’t have took and put new perfora- 
tions in. 

Q. You could have put new bowls in? 

A. Yes 

Q. And you would have had an available water 
supply the same as always? 

A. Yes, you would have. 

Mi Bureh: That 1s all 
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Redirect Examination 
By Mr. Rehnquist: 


Q. And the bowls would have been constantly 
being worn down by the sand coming into the 
perforations, is that correct ? A. Yes. 

Mr. Rehnquist: That is all. 

Mr. Bureh: That is all. [177] 

Mr. Rehnquist: Your Honor, may Mr. Cameron 
be excused ? 

The Court: He may be. 

Mr. Burch: Mr. Cameron has asked if he may 
remain in the courtroom. We have no objection. 

Mr. Rehnquist: We certainly have no objection. 

The Court: All right. 


(Witness excused.) 


KENNETH G. BROWN 
called as a witness in behalf of the Plaintiff, having 
been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Ragan: 


Will you state your name please ? 
Kenneth G. Brown. 

What is your address? 

5322 Culver, Phoenix. 

How long have you lived in Arizona? 
A little over 8 years. 

What is your occupation now ? 


SS rie - 2S 
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A. JT am superintendent for Roscoe Moss Com- 
pany. 

Q. In Arizona? A. Yes. 

Q. What is the Roscoe Moss Company ? 

A. We are water well contractors. 

Q. Does that mean you drill water wells? [178] . 


. 
| 
| 


Pe eS cir. | 
Q. Does your duty include any other type be- 
sides water well drilling? | 

A. No, just water wells. 

Q. Have you been in that position since you have | 
been in Arizona for the last 8 years? 

A. Yes, sir. | 

Q. What is your general education, Mr. Brown? 

A. I have a Bachelor of Science in Mechanical — 
Engineering from the California Institute of Tech- ; 
nology. | 
Q. When did you receive that? A. 1944. @ 

Q. What was your work career after that date? 

A. I was in the Navy until 1946, and I left the 
the Navy and joined Roscoe Moss Company in Los 
Angcles, and worked there for about a year and a 
half until I was sent over here in February, 1948. 

Q. While you were over there, in what capacity 
were you emploved ? 

A. Iwas in an engineering office of the company. 

Q. Since you have been here for 8 years as 
superintendent of the Arizona operations of the 
well company, what has your job consisted of, its 
duties ? 

A. Well, the direction of the operations of our 
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drilling equipment, and the contact with customers, 
setting up of contracts, [179] the general overseeing 
of the entire operation here. 

Q. Do you supervise the drilling of the wells 
themselves? A. és, sir. 

Q. In this connection, are you familiar with the 
operation of pumps, pumping wells? 

A. In a general way. We don’t handle pumps 
directly. 

Q. Not directly? me No «aia. 

Q. Are you familiar with the Report of Well 
Driller and Log of Well required to be filed by the 
State for wells drilled in this state? 

&. Yes, sir. 

Q. I would like to show you Plaintiff’s Exhibit 
13, which describes a well drilled on the Section 21, 
Township One North, Range 9 West, in Maricopa 
County. a well completed on 10/6/52. Note the Log 
on the back. 

I would also hke to show you Plaintiff’s Exhibit 
12, which is a well drilled on the same property, and 
eontaining a Log on the back as to the Formation 
Material. I would like you to familiarize vourself 
with the Formation Material and the construction 
of this well described in Exhibit 12. 

I believe it will show that it is a well 1,033 feet 
deep, with 20-inch casing the first 400 feet, and 
16-inch outer diameter casing from 400 to 1,033, 
perforated all the way, is that right? [180] 

A. Right. 

Q. Looking again at the formation material as 
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described on that Log in Exhibit 12, I would like 
to ask yon if that contains sufficient information for 
you to form an opinion as to the type of ground or 
earth along the length of the well? 

A. Yes, sir. 

Q. Are vou familiar with the drilling of wells 
in such type of formation material? 

A. Yes, we have drilled in similar formations. 

Q. I take it you drilled Rotary drilled wells, as 
well as Cable tool drilled wells? A. Yes. 

Q. Now, assume, Mr. Brown, the well described 
in Exhibit 12, which is the well completed on or 
about May 7, 1953, assume that in the 16-inch outer 
diameter casing a 15-inch bit was placed in there, 
and that at approximately 477 feet it hit something 
and it would not go past that point. 

Then a 1214 inch bit was placed in the 16-inch 
casing, and it would not go past 458 feet. 

Then a drill collar 10 mches in outer diameter 
was started down the 16-inch casing, and it took 
weight at 458 feet, and an impression block is put 
in the hole, brought out, and the driller goes back 
in with a 12!4 inch bit and drills through the bad 
place, and goes on to the bottom. Do you have an 
opinion as to what constituted the obstruction in 
the well [181] which I have described ? 

Mr. Bureh: We object to the question on the 
erounds there has been no foundation laid for this 
man to have any opinion as to what was the obstrue- 
tion in the well, merely by looking at State records, 
if the Court please. 
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The Court: He may answer. 

Q. (By Mr. Ragan): Do you have such an 
opinion ? A. Yes. 

Mr. Burch: We object again for the same reasons. 

The Court: Go ahead. 

Q. (By Mr. Ragan): And what is your opin- 
ion? 

A. My opinion would be that the well had col- 
lapsed at that point, the 455 foot point, and that 
when the bit was put back in and was rotated to go 
through that, it would, my opinion would be they 
would drill the side off of the obstruction at that 
point. 

Q. You mean a side off the casing? 

A. Off the casing, yes. 

Q. That would leave a break? 

A. An opening. 

Q. Assuming that is the fact, Mr. Brown, what 
would happen in the future? What would you expect 
to happen, as far as the activity of the formation 
material in that area? 

Mr. Bureh: Same objection heretofore made. 
Also that [182] it is speculative, if the Court please, 
and no foundation shown for this man to testify 
to that. 

The Court: Objection overruled. 

Q. (By Mr. Ragan): I think I will ask you to 
step to the board, Mr. Brown, and if you will draw 
a picture, a diagram of the well, so we can see the 
activity of the earth at that point. 

A. (Witness draws diagram): Ina general way, 
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this is the surface of the ground, and your well is 
drilled into the ground in such a fashion with a 
static water level at some point. 

When the pump is inserted in the well, and com- 
mences evacuating groundwater from the well, it 
withdraws down the level of the water inside the 
casing to some point lower than that of the ground- 
water outside of the casing, and over a period of 
time generally a cone is formed called the draw- 
down cone. 

In other words, the head of the water inside the 
casing is this many feet lower than that that the 
eroundwater would normally assume. Therefore, 
that causes the water to enter the well with a cer- 
tain velocity, the velocity of the water entering 
depending upon the draw-down and the porosity of 
the formation surrounding the casing. 

Well, then, if you have, in other words, this water 
entering with a certain velocity has a tendency to 
pick up [183] the particles of earth, or whatever it 
may be, which surrounds it. 

The casing and the size of the particles which 
will then enter the well are, of course, dependent 
upon that entrance velocity and the size of the open- 
ings. So that in this case, if the drilling past the 
obstruction were to create a larger opening than 
had been put in there, the perforations that had 
been put in the well at the time of drilling, parti- 
cles of larger size could very easily enter the well. 

Q. Assuming they did, where would they go, 
Mr. Brown? 
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A. In the case that you have outhned where the 
well was 20 inches in diameter for 400 feet, re- 
duced at that point, and the pump bowls were set 
above the reduction, I would guess that the larger 
diameter particles would fall to the bottom of the 
well. 

Q. What is the effect of a well having particles 
fall to the bottom of it? 

A. Well, the effectiveness of a well is that as you 
reduce the head inside of the casing, as opposed to 
the head which exists outside the casing, this dif- 
ference in head exists over the whole length or depth 
of the well, which permits, which means that at that 
point, regardless of the depth, there is a greater 
head outside of the casing than there is within it, 
the water tends to fill the void, go to the point of 
lower head. [184] 

However, as the well tends to backfill through the 
dropping of particles, sand, whatever it might he, 
that effect is lost. The difference of head no longer 
exists, because the water cannot flow into the well 
and then flow readily up imto the sand which has 
been deposited, so, in effect, vou lose the effect of 
that depth of well. 

Q. Relating to the perforations, we have assumed 
in this question this well was perforated from 400 
feet to 1,033 feet? A. Yes. 

Q. What is going to be the effect on the area 
from which you can draw water? 

A. As the well backfills? 

Or , es 


234 Eliner F. Sk2pard, et uax., vs. 


(Testimony of Kenneth G. Brown.) 

A. Well, the effective depth of the well will be 
just reduced by the amount of the depth that is 
backfilled with sand. 

Q. Will that have any effect on the amount of 
water it is capable of producing, the well? 

A. Yes, it will, if this area in question wasm 
producing water. If the area in question was dry, 
the well would have no effect. If the well was dry, ~ 
you would lose the effect of that area. 

Q. You may take your chair again. 

Assume this same well, Mr. Brown, which we have 
described as cased to 1,033 feet, and assume it is 
deepened to [185] 1,375 feet, that the deepened 
area is of a coarse sand formation, and that the 
deepened area is not cased. 

Do you have an opmion as to how long the 
deepened area will be available as a part of the 
depth of the well? 

Mr. Burch: We make the same objection. No 
foundation laid, purely speculative. 

The Court: He may answer. 

The Witness: Yes. 

Q. (By Mr. Ragan): What is your opinion? 

Mr. Burch: Same objection, for the record. 

The Court: He may answer. 

Q. (By Mr. Ragan): What is your opinion? 

A. If the area in question, the uncased area of 
your well was a yielding area, m other words, if 
the formations encountered through this deepened 
portion which were not cased were capable of yield- 
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ing water in general, they will not stand up for 
any great length of time without casing. 

The velocity of the water entering tends to break 
down the side wall, and in time you lose that 
deepened portion. 

Q. Referring again to the type of material for- 
mation we have described here, do you have an opin- 
ion as to whether a well in this type of formation 
would pump sand? [186] 

Mr. Bureh: We make the same objection. No 
foundation laid. 

The Court: He may answer, 

The Witness: Yes. 

Q. (By Mr. Ragan): And what is that opinion ? 

Mr. Bureh: Same objection, for the record. 

The Court: Same ruling. 

The Witness: Yes, the Log is the type that one 
would expect that the well would yield a certain 
umount of sand along with this water. 

Q. (By Mr. Ragan): And when the sand does 
come into the well, to come out, in the final analysis, 
does it all come out? 

A. You mean, is it all pumped out? 

@. Yes. 

A. No, not necessarily. Again that depends—may 
IT refer to this again? 

Q... Yen: 

A. (Witness refers to diagram): Depending on 
the point where the sand enters the well, and the 
velocity of the water, in other words, vour maximum 
velocity within the casing will be achieved at the 
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point where the water enters the bowls. [187] Below 
that point successively down the well, the velocity 
will be less, because at the bottom a minimum amount 
of water enters. 

As more water enters the well, the velocity picks 
up inside the casing, so at some point, depending on 
the velocity of the water and the size of the particle 
involved, it will, if it enters below the critical 
velocity point, it will drop to the bottom, taking any 
certain size particle. Above that point, if the veloc- 
ity of the water is sufficient to carry it, it will 
enter the bowl and drop out. 

Q. It will have the same effect of filling up the 
well as you have described ? 

A. Yes, it will go to the bottom and gradually 
fill your well up. 

Q. I would like now to show you Plaintiff’s Ex- 
hibit 10, Mr. Brown, which is a group of state- 
ments for repair to a well engine and pump, and 
beginning with the statement dated 7/22/53, I would 
like for you just to glance through or read through, 
and noticing the repair to the well itself, in terms 
of the bowls? i Wes 

Q. Now, assuming a well in which there was a 
pump, and that pump required the repair which you 
have just looked at to its bowls, do you have an 
opinion as to whether that reflects a sand condition, 
or not? A. Yes. [188] 

Q. Do you have an opinion as to whether it is 
an excessive or mild sand condition ? 

Mr. Burch: Jf the Court please, we will object 
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again. No foundation for this witness to testify as 
an expert. He admits his own company doesn’t han- 
dle pumps. Now, they are calling for his opinion 
on pump repair based on some bills before him, 
without any other fact in evidence. 

The Court: Why don’t yon get a pump man. The 
witness says he doesn’t know anything about a 
pum). 

Mr. Ragan: All right. Fine. 

Q. (By Mr. Ragan): Assuming, Mr. Brown, a 
well as originally described to you in the Exhibit 10, 
I believe it is, or Exhibit 12, is that right? 

A. Yes. The second well? 

Q. Yes. And assuming further the fact that it 
was re-entered in December of 1953, with the history 
of the break which you said, in your opinion, oc- 
curred, and the deepening, the uneased deepening, 
and the formation material generally there, do you 
have an opinion as to whether or not such a well 
in that condition was a good or bad well? 

Mr. Bureh: We are going to object again. No 
foundation laid. 

The Court: You may answer. 

Can you answer that, whether it is a good or bad 
well? [189] What do you mean by good or bad? 

Mr. Bureh: Not unless he is clairvoyant. 

Q. (By Mr. Ragan): As to the equipment in 
the well, do you have an opinion whether it was? 

A. What do you mean by the equipment in the 
well. The casings ? 

cE Yes. 


238 Elmer F. Shepard, et ux., vs. 


(Testimony of Kenneth G. Brown.) 

A. Yes, I have an opinion on that. 

Q. What is that? 

A. Well, certainly, the fact that the well Has 
collapsed and was then drilled out, why, certainly it 
isn’t going to benefit the well. 

Mr. Burch: If the Court please, we move that be 
stricken. He says ‘‘the fact that the well has col- 
lapsed.’’ He is testifying to his own opinion as a fact. 
Certainly it isn’t responsive to any question. 

The Court: All right. 

Q. (By Mr. Ragan): Mr. Brown, assuming that 
a well had a capacity of 2,000, 2,200 gallons per 
minute at the end of a growing season. Assume the 
year 1954, around October. That that well was then 
not used until April of 1955, when it was turned 
on at the next growing season. 

Do you have an opinion as to whether or not [190] 
the capacity should or should not be the same at 
that time? A. Mes 

Q. And what is that opinion? 

A. In general, the well will be as good or better. | 
They oftentimes are better at the commencement 
of a growing season because of the standing water 
level, which tends to rise in winter when wells 
are not pumped, so as a general rule they are as 
good or better. 

Mr. Ragan: ‘That is all. 
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Cross-Examination 
By Mr. Burch: 


Q. Mr. Brown, in your business, do you ever take 
and use an impression block ? 

A. Yes, frequently. 

Q. What purpose does that serve? 

A. The idea of the impression block is to, when 
you have an obstruction im a well, is to lower this 
block which has got a greased pad beneath it, you 
lower that down into the obstruction in question to 
attempt to determine just what it is. 

Q. Will it show a well that is collapsed? 

A. Not always. In fact, in collapse, usually not. 
In order for an impression block to make an im- 
pression, you have to have something sharp to in- 
dicate. 

Q. That would be a break in the well wall? 

A. Yes, a break is somethine—you couldn’t ex- 
pect to find [191] collapse. Not ordinarily. 

Q@. Are you familiar with a sand bridge? 

A. Sand bridges, you mean, through the gravel? 

Q. Yé@s. A. Yes. 

Q. Does that occasionally occur inside a well? 

A. Quite frequently in a Rotary well a sand 
bridge will occur. 

Q. Is that in the nature of a collapse? 

A. No, a sand bridge is through the gravel back 
here, the sand will bridge through the gravel] and 
prevent the gravel from actually filling the void that 
is created (indicating on diagram). 
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Q. That is on the outside? 

A. That is on the outside of the casing. 

Q. Did you ever get a sand bridge inside the 
casing ? 

A. Yes, not frequently. L have seen a couple. 

Q. What do you do for those? 

A. At the time when you go back and clean out 
the well, you knock them out. 

Q. How do you knock them out? 

A. We use a scow on a cable tool rig. 

Q. Is that drilling them out? 

A. That is in effect drilling them out. 

Q. If there was a sand bridge in there, it could 
well [192] occur that would obstruct the drill, — 
wouldn’t it? A. Yes, it is possible. 

Q. And if a well driller with years of experience ~ 
said it might have been a sand bridge in there, that 
well might have been what happened to it, as well? 

A. Yes, it is possible. 

Q. When you speak of the collapse of a well, 
do you mean the whole internal piping the pump 
is set in collapses? 

A. Generally what happens to cause a collapse 
is that the formation surrounding the well, if you 
pump sand, tends in time, as you pump that sand, 
to create a void outside your casing, and as this 
void is created, it then leaves the formations above 
the sand unsupported, and oftentimes as those for- 
mations eventually cannot support their own weight, 
they give way, and they fall against the casing, will 
not completely collapse it. They tend to dent it. 
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Q. Then this casing, instead of having collapsed, 
may have been dented, is that correct ? 

A. Yes. By collapse, you see what I meant. I 
didn’t mean a complete closure. 

Q. It might have been an indentation in the side 
of the casing? A. Possibly. 

Q. That was possible. You noticed on one of the 
reports that the first bit that went down went to 
470 some odd feet, [193] did you notice that? 

A. I don’t beheve it is on these as reports. 

@. Then if I give you as a fact that the large 
hit first went to 477, and the smaller bit later 
stuck at 458, would that have any significance to 
you? A. A large diameter bit? 

Q. The first passed this point where you have 
stated in your opinion a collapse occurred. 

A. And then later it would not go to that depth 
again ? 

Q. The smaller bit then indicated there was pres- 
sure on that point, took on weight at that same 


point. A. At the same point? 
Q. 455 as, say, opposed to 478, or some such 
thing. A. I would be puzzled by that fact. 


Q. If I tell you that is a fact, would that change 
your mind as to the certainty that there was a col- 
lapse in this well ? 

A. It is difficult to answer that without having 
further facts. 

Q. Have you ever drilled any wells in the Hargua 
Hala Valley? Ay IN opesian 

Q. Your company ordinarily uses a eable rig? 
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A. We are primarily cable tool operators. 

Q. And this was a rotary well drilled we are 
talking about? [194] A. Yes. 

Q. A rotary well. 

A. We do less of rotary than we do cable. 

Q. If I told you a well was drilled at approxi- 
mately this same location with this same formation, 
and produced clear water instead of sandy water, 
would that change your opinion in any respect as to 
the sand formation, and the possibility of collapse? 

A. No, Sir. 

Q. Why will one well produce clear water and 
another silty water in the same location? 

A. That is a difficult question to answer. We have 
seen it happen many times over, wells that may be 
separated as little as 100 feet. I am not sure of the 
answer. 

Q. Ifa well produces sand for a short time upon 
operation, and then clears up, what does that in- 
dicate? 

A. That is a normal procedure. Nearly any well 
will produce sand for up to a couple of hours. 

Q. If that is the case of this well after having 
been in operation for a number of hours, it clears 
up. it would be perfectly normal ? 

A. Depending on the number of hours. I would 
say a perfectly normal well in Arizona should clear 
up within four to six hours. Over that you begin to 
wonder a little. 

Q. You say it would be normal for any well to be 
a little [195] better producer in the beginning of the 
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growing season than at the end of the last pumping 
season, is that true? A. Asa general rule. 

Q. If I told you that this particular well at the 
end of the 1954 season was producing water suf- 
ficient for about 55 tubes, 2-inch tubes, at the heavy 
end of the growing season when it required con- 
eentrated doses of water, then was able to produce 
about 72 2-inch tubes at the begining of the next 
season, would you say that was in good condition ? 

A. Yes, from that I would say so. I would say 
that would indicate the well was pumping more 
water. 

Mf. Butch: ‘What is all. 


Redirect Examination 
By Mr. Ragan: 


Q. Approximately how many rotary drill wells 
have you been connected with, Mr. Brown? 

A. I would have to make a guess. Our equip- 
ment is in and out. 

Q. A number? A. Qh, thirty. 

Mr. Ragan: Thank vou. That is all. 

Mr. Bureh: One additional question. 
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Recross-Examination 
By Mr. Burch: 


Q. I want to specifically tie this down, Mr. 
Brown. [196] Speaking of the well of which you 
testified there was a possibility of a dent or a 
collapse, and if that well used 72 2-inch tubes at 
the beginning of one growing season, whereas it 
had only used 55 at the close of the previous season, 
would you say that well was collapsed ? 

A. I couldn’t answer that. 

@. The production would be that of a normal 
well that was in good repair? 

A. The collapse will oftentimes not have any 
effect on the production of water, in that it won’t 
completely close the casing. 

Q. A collapse is not necessarily a lost well? 

A. No. 

Q. And if this well was able to produce 72 
2-inch tubes in the beginning of the season, as 
against 55 at the close of the season, would you 
say it was in good producing condition ? 

A. I would say it was producing. As to the state 
of the repair, I have no way of knowing. 

My. Burch: That issae 

Mr. Ragan: May this witness be excused ? 

The Court: He may be. 


(Witness excused.) 
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ELMER F. SHEPARD 
ealled as a witness in behalf of the Plaintiffs, 
having been previously duly sworn, testified further 
as follows: [197] 


Cross-Examination 
(Continued) 
By Mr. Rehnquist: 


Q. You are the same Elmer Shepard that has 
previously testified in this action? A. Yes. 

Q. Did you in response to a subpoena bring 
with you gravel receipts pertaining to the well that 
was on your property at the time you sold it to Mr. 
Otto? Ee did. 

Q. Could I see them, please? 

A. Yes. (Handing to counsel.) 

Mr. Rehnquist: May these be marked. 

The Clerk: Plaintiff’s Exhibit 15 for identifi- 
eation. 

(Said documents marked as Plaintiff’s Ex- 
hibit 15 for identification. ) 


Q. (By Mr. Rehnquist): Handing you Plain- 
tiff’s Exhibit 15 for identification, was all that 
gravel used on this particular well that we have 


been discussing ? A. Yes. 
Q. And are those all the receipts vou have for 
gravel used in that well? A. TI believe so, yes. 
Q. That represents all the gravel thtat was put 
into that well? [198] A. I believe so, yes. 
Q. That represents all the gravel that was put 
into that well? A. That is right. 


Q. The first sheet here, you will notice, bears 
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dates of 6/2/53, and 6/3/53. That would be for 
gravel put in in June, 1953? 

A. May and June. 

Q. May and June? 

A. That was what was aded. That was another 
bill there. 

Q. Iam going to go through them all. And their 
second sheet here bears date of 5/8/53. That would 
be for gravel that was put in in May of 1953? 

A. Yes. 

Q. And the last sheet here bears dates of April 
28, 1953, that was gravel put in in that month, is 
that correct ? 

A. That is 152 tons that was put in when the 
well was drilled. 

Q. 152 tons when the well was drilled, and then 
this 5/8/53, that is 12.9 tons, is that correct? 

A. That was added the next month. 

Q. And then 138 tons Well Rock, and 12.7 tons 
Well Rock. A. Was added in June. 

Q. In June. A. That filled the well. [199] 

Q. And you never had any more gravel added 


to that well from June, 1953, until November, 1954, 


is that correct? 


A. It was impossible. The gravel chute filled up, : 


but we had gravel on the place to fill it, if it was 
necessary, but we assumed it was full, because it 
didn’t take any more. 

Q. You never added any more gravel? 

A. It was impossible to add it. 

Q. Am I correct in saying you did not add it, if 
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it was impossible to add it? A. “That is right. 
Mr. Bureh: Those never did get in evidence. We 
have no objection. 
Mr. Rehnquist: That is right. T will offer them 
In evidence. 
The Court: They may be reeeived. 
The Clerk: Plaintiff’s Exhibit 15 in evidence. 


(Said documents received in evidenee and 
marked as Plaintiff’s Exhibit 15.) 


Q. (By Mr. Rehnquist): Mr. Shepard, calling 
your attention to Plaintiff’s Exhibit No. 2 in evi- 
dence, is that your wife’s signature? Take a look 
mt it. A. As far as I know, it is. 

Q. Do you know that she signed this? 

A. Yes. [200] 

Q. And that is her signature, then? 

A. Yes. 

Q. Mr. Shepard, what. did vou do with this 
property between the time that you entered into 
this Option Agreement in November, 1954, and the 
time that you sold it to Cal-Nine in January, 1955? 
Did you continue to use it? 

A. No, I think we started up one time when 
Mr. Otto and his brother-in-law was on the prop- 
erty. 

Q. That would have been in November. 1954? 

A. I don’t remember what month it was. It was 
when we was running the picking machines. That 
was the last time it was ever started. 

Q. And that was at the time of this conversation 
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you have previously described and heard Mr. Otto 


describe, is that correct? A. Yes. 
Q. And the well was not started after that? 
A. No. 


Q. Did you retain possession of the property ? 

A. Naturally I did, until they took possess 
It was about 30 days later. They were supposed to ~ 
have taken possession February Ist. 

Q. When did they actually take possession, if 
vou know ? A. Along in March. . 

Q. Did you request them to delay this taking © 
possession? [201] 

A. No, they were having some kind of trouble 
in California, I understand. | 

Q. That was not done at your request, then, that ? 
delay? A. No. 

Q. So far as you were concerned, you were will- 
ing to turn the property over to them at any time 
they wanted it? 

A. Any time they wanted it. February Ist was 
the date I was to give possession. 

Q. And they had already paid vou the payment | 
called for at that time, had they not? They paid — 
that at the time the Escrow Instructions were | 
made? 


— 


a 


A. Sometime in January, I believe. 

Q. It was not at the title company, then, that — 
they paid that? A. Yes. 

Q. When you talked to Mr. Otto and Mr. Haas 
in November, 1954, this time that you had your 
cotton picking machines running, you knew Mr. 
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Otto was not putting up the money by himself, didn’t 
you? A. The first time I talked to him? 

Q. No, at the tume in November of 1954 when 
you had the conversation out by youx pump. 

A. I didn’t know but what Otto was furnishing 
the money at that time. 

Q. Did you know that Mr. Haas was interested 
in the property? [202] 

A. I heard that they were to have several part- 
ners, maybe he was trying to raise the money to buy 
the place. I didn’t know who. 

Q. You had heard that Mr. Otto was not going 
to raise all that money himself, isn’t that right ? 

A. No, not at that time. I didn’t know what the 
situation was. 

Q. [ thought you just said you heard he was 
going to have several partners? 

Aw I didslater. 

Q. When did you hear that? 

A. When we were drawing up the Option. 

Q. That was in November of 1954, in Mr. Town- 
er’s office ? A. Yes. 

Q. You knew at that time, then, that Mr. Otto 
might be bringing several other people into the 
deal ? 

A. He was trying to bring several others. 

Q. And you had no objection to that, I take it? 

A. I don’t see why [I should. 

Q. And you had no objection in January, 1955, 
to Cal-Nine Farms exercising this Option that had 
been granted to Mr. Otto and Mr. Haas personally ? 
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me WNO: 

Q. So long as they paid the money, that was all 
you were interested in, is that correct? [203] 

A. That is right. 

The Court: We will have our morning recess at 
this time. 


(The morning recess was taken.) 


The Court: You may continue. 

Mr. Rehnquist: We have no further questions at 
this time. 

The Court: That is all. 


(Witness excused.) 


Mr. Rehnquist: We will call Robert Lanford. 


ROBERT L. LANFORD 
called as a witness in behalf of Plaintiffs, having 
heen first duly sworn, testified as follows: 


Direct Examination 
By Mr. Rehnquist: 


Will vou state your name, please? 
Robert L. Lanford. 

Where do you live? A. Palo Verde. 
Where is Palo Verde? 

It is about 7 miles west of Buckeye. 

What is your occupation, Mr. Lanford ? 
Field man. 

For whom? 

A. Fannin’s Gas & Equipment Company. 


OPFOrOOPS 
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Q. What does it mean to be a field man for 
Fannin’? [204] 

A. Well, you travel around and see different 
farmers in the country there. I mean, it has to do 
with the sale of fertilizer and msecticide. 

@. You make trips to farms in the area, and 
make inspections, is that correct ? 

A. Yes, at times, yes. 

Q. How big an area do you cover in your trips? 

A. My area is from west of Buckeye, just as far 
west as I want to go there, usually around from 
Gila Bend, out Harqua Hala, and that district. 

Q. Was that also your area last vear? 

A. Yes. 

Q. About how many cotton farms did you have 
last year? 

A. I wouldn’t know definitely offhand. There 
were several of them. I wouldn’t know definitely 
the exact number. 

Q. Did you have occasion last year to visit the 
ranch operated by Mr. Otto! A. Yes. 

Q. And what was the purpose of your visits to 
that ranch? 

A. Well, at times there I sold him some ferti- 
lizer alone, and then later on I checked the fields 
for insects. 

Q. About how often did you make those checks 
for Mr. Otto? A. About onee a week. 

Q. Did you inform him of the results of vour 
eheeks ? A. Yes. [205] 
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Q. Are you acquainted with the number of times 
Mr. Otto dusted for insects last year? 

A. Not offhand I wouldn’t know just how many. 

Q. What is your educational background, Mr. 
Lanford? 

A. Well, I went to grammar school, high school 
course, then I went one semester to the University 
of Arizona, then three years to Arizona State Col- 
lege at Tempe. 

Q. What did you major in? 

A. Agriculture. 

Q. And you took agricultural courses at the Ari- 
zona State at Tempe? A. Yes. 

Q. Are you familiar with the state of Mz. 
Otto’s cotton crop as it went through last season? 

A. Fairly well familiar, I suppose. 

Q. And if you assume as a fact that he dusted 
four times for insects last year, would that in your 
opinion be an adequate number of times? 

Mr. Burch: I think we will object to that. There ~ 
is no foundation laid to show that this man knows | 
how many times 1t is necessary to dust a crop, if 
the Court please. 

The Court: He may answer. 

The Witness: Well, it would be hard to say. I 
mean 

The Court: Tf you can’t say, say you can’t. [206] 

The Witness: I can’t say, then. 

Q. (By My. Rehnquist): Jet me put it this 
way. In your opinion, did Mr. Otto fail to dust a 
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sufficient amount of times if you assume he dusted 
four times? 

Mr. Burch: If your Honor please, he has already 
said he can’t say. 

The Court: Yes, I think so. 

Q. (By Mr. Rehnquist): Did you observe Mr. 
Otto’s cotton crop around the first of June? 

A. Probably so, within a few days one way or 
the other. 

@. In your opinion did you have a good crop m 
the making at that time? 

A. Yes, it looked good early there. 

Q. Did you have occasion to observe it around 
the first of July, or thereabouts? A. Yes. 

Q. And did he have a good crop in the making, or 
apparently so, then? “a. Yes. 

@. And did you have occasion to observe Mr. 
Otto’s crop in August, 1955? A. Mes: 

Q. Did it still appear to be a good crop? [207] 

A. Well, yes. Most of the time there I would 
say there wasn’t anything wrong with it. It looked 
fairly good. 

Q. How about around the first of September ? 

A. gt didn’t look too good at that tume; as | 
remember. 

Q. And from your knowledge of that crop, did 
you have an opinion as to what the decline in ap- 
pearance would be due to? 

Mr. Burch: JI think we will again make the same 
objection. No foundation that he knows what caused 
it. 

Mr. Rehnquist: He testified he has seen it once 
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a week all during the summer, and he is a graduate 


of an agricultural school. 

The Court: All right, go ahead. 

The Witness: What was the question again? 

Q. (By Mr. Rehnquist): Do you have an opin- 
ion as to what caused the decline in Mr. Otto’s 
cotton prospects last year? 

A. Yes, I could probably make—there would 
probably be several things there that would cause 
that. There was one thing there, it came from rains 
there and washed out some ditches, and I would 
say the general appearance of the crop there showed 
lack of water, now. I guess that would be the 
answer to it, it showed lack of water there. 

Mr. Rehnquist: J have no further questions. 


Cross-Examination 
By Mr. Burch: [208] 

Q. You say the crop looked good in June, July, 
and August, is that correct? 

A. T believe so, I don’t know definitely. Some- 
time in August there it may have shown some 
water stress there, but I don’t know definitely the 
datevon it there: 

Q. When did you first observe the crop? 

A. Well, as a rule I tried to go out there at least 
once a week, and it was sometime after it came up, 
of course, there, probably, say, in, oh, May, some- 
thing like that. 

Q. From May to August you never observed any 
water shortage on the crop, is that correct? 


—— 
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A. I don’t believe so. 

Q. And the damage to the crop appeared after 
the heavy rains out there, is that correct? 

A. Yes. 

Q. That damaged a number of the crops in the 
area, didn’t it? A. I believe that is true. 

Q. Mr. Otto still produced a crop on the property, 
is that correct, even though it was damaged ? 

A. Yes, 

Q. Are you able to determine how much of the 
damage was caused by water shortage, and how 
much by rain damage ? 

A. No, I really couldn’t say on that. 

Q. Did you ever observe Mr. Otto refurrow that 
crop [209] after the rains? 

A. I believe he did there, because at one time 
when the cotton was up pretty big there, he was in 
there after a rain trying to refurrow it out. It 
looked pretty big, but of course he was trying to get 
the rows in there to do it. 

Q. Subsequently, there was rain again after that 
attempt, or was that the last rain? 

A. I eouldn’t say. 

Q. You don’t know what the final status of the 
crop was, whether it got furrowed out or not? 

A. No, I couldn’t say. 

Mr. Burch: We have no further questions. 

Mr. Rehnquist: No further questions. 


(Witness excused.) 


Mr. Rehnquist: We will call Mr. Makin. 
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MARK MAKIN 
called as a witness in behalf of the Plaintiffs, 
having been first duly sworn, testified as follows: 


Direct Examination 
By My. Rehnquist: 


Will you state your name, please? 
Mark Makin. 
Where do you live, Mr. Makin? 
In Buckeye, Arizona. 
You are here in response to a subpoena, is 
fee correct? [210] A. That is right. 
Q. What is your occupation, Mr. Makin? 
A. J am salesman for the Rainbow Packing 


Orore 


Company. 

Q. What was your occupation during 1954? 

A. Well, I was working for Elmer Shepard, and 
also for Safeway in 1954. 

@. And what was the nature of your work for 
Mr. Shepard? 

A. I was farming his desert lands in Harqua 
Hala Valley. 


@. Were you an employee of Mr. Shepard’s? 

A, SThat is ae, 

(). He paid you straight salary ? 

A. Yes, sir. 

Q. Was there any partnership arrangement? 

A. No, there was no partnership arrangement. 

@. You never had any partnership arrange- 
ment? 


A. No, never had any partnership arrangement. 


| 
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Q. What amount did Mr. Shepard pay you? 

A. He paid me $60 a week. 

@. And you had occasion to irrigate for him 
during the summer ? A. Theat is right, 

Q. Calling your attention to that summer of 
1954, what was the greatest number of 11-inch 
siphon tubes you were able to run that summer? 

A. Well, I run 65, between 65 and 70 114-inch 
and 2-inch tubes. [211] 

Q. What do you mean when you say 114 and 
2-inch tubes? 

A. I had a few 2-inch tubes. I used those in 
order to push the short rows on down and make 
them run even all the way across. 

Q. How many 2-inch tubes were there ? 

A. Oridinarily four or five. 


Q. The rest were 14-inch tubes? A. Yes. 
Q. Do you recall the head at which you ran 
them ? A. I am not with you. 


Q. Well, the depth below the water level in the 
ditch. 

A. I regulated them so they would all try to get 
out about the same time. 

Q. And you had occasion, I suppose, to use the 
pump at that time? A. I serviced the pump. 

@. And was there a bonnet on it at that time? 

A. Yes. 

Q. And was there a—do you know if there was 
a flange on the bonnet at that time? 

A. That is right, because I helped put it in 
there. 
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Q. When did you do that? 

A. Well, I have a book here that I kept on the 
place at the time. I will give you the dates when it 
was made. I had this flange made by the Lancey 
Welding Company on the 2nd, 12th, [212] 54. 
Could I see that? 

‘“Welded head for discharge pipe.’’ 

That was the date you welded it in? 

We did it within a few days after that. 

Who helped you with that? 

Woody Woods. 

Do you know his full name? 

Woody Woods is all I know. 

Did you make these records at the time you 
did ie work? A. “That is correct, 

Q. Did Mr. Shepard request you to make those 
records? 

A. No, he didn’t. I did it for my own use. 

Q. How Jong did you work for Mr. Shepard that 
summer ? 


; 
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A. JI worked for him from January until around 
the first of September. 

Q. Did you work up until the first of September? 

A. It was around the last part of August, the 
first part of September. I don’t have the exact date 
on that. I don’t know. 

Q. Mr. Makin, with respect to these siphon 
tubes, were they gomg at a pretty good rate when 
vou were running 65 to 70? 

A. Well, we tried to even them up and make 
them all run [213] about the same. 
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Q. Were they putting out a normal amount of 
water, normal amount of flow? 

A. That is right. 

Mr. Rehnquist: We have no further questions. 


Cross-Hxamination 
By Mr. Burch: 


Q. Mr. Makin, I think you said this was in 
February, 1954, that you and Woods welded on the 
bonnet and flange, is that correct? 

A Yes, sit. 

@. What was the purpose of this bonnet? 

A. ‘To direct. the water directly into the weir 
box. It was a small weir box, and at the time we 
didn’t know which way we was going to face the 
discharge pipe, so I had made it north and south. 
and I had—and it was going into the narrow side of 
it, so therefore we put the bonnet on there to direct 
it into the weir box. 

Q. What would happen if that bonnet was not 
on there? 

A. It would have gone clear out over the weir 
box, because the discharge pipe was setting approx- 
imately three inches below the top of the weir box. 

Q. You say the flange was put in at the same 
time, is that correct ? A. Wes. [2078] 

Q. Why did you put that in? 

A. In order to put a back pressure against the 
heat. exehanger, and also against the gearhead. We 
had been having some trouble about the gearhead 
heating up, and we were trying to correct that. 
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Q. Where did you get that idea from? 

A. From Lyman Miller of State Tractor. 

Q. Did he suggest such a device at the time? 

A. Yes, he did. He suggested we go between 
your gearhead and heat exchanger and put a 84-inch 
pipe in there in order to put a back head in there, 
in order to get better circulation through the gear- 
head. 

Q. Now, why didn’t you follow that procedure? 

A. At that time I talked to Elmer about it, and 
he said we better not at that time, so I did the next 
best thing. 

Q. Did Mr. Shepard request you to put this 
flange in there? 

A. No, he didn’t know it for some time. He 
found out accidentally. 

Q. Did it serve the purpose ? 

A. Yes, it did. 

Q. Why was it necessary to put that in? Didn’t 
vou have a butterfly valve on it? 

A. Yes, we did. On those handles we pull over 
to put pressure against that, the packing was loose 
across the top of [215] it, and the water was squirt- 
ing all over, and in order to take care of that, we 
put this flange in there, and it served the same 
purpose. 

Q. You were still on the property when the 
pump was pulled in 1954, is that correct? 

A. Yes, sir. 

Q. Did you have any occasion to sound the well 
at that time and see what its depth was? 
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A. Yes, sir, I did. 

Q. Do you reeall when that was done? 

A. On the 7th and 29th days of 1954, I bought 
three balls of twine, and they run between 275 and 
300 feet. I checked for 300 feet, so I don’t know, 
between 275 and 300, and we put those three balls 
of twine on a spring approximately 18 or 20 inches 
long, and we Jowered that into the well, and it took 
it all the way down without no obstruction at all. 

Q. Did it hit the bottom? A. No, sir. 

Q. Did anybody observe you doing that? 

A. Elmer Shepard did. 

@. Anybody else? A. Not that I recall. 

Q. Did either one of the plaintiffs, or Mr. Cam- 
eron, to your knowledge, know about that? 

A. I don’t remember on that. [216] 

Q@. You were familiar with the flow of water 
from that well in January, 1954, weren’t you? 

m Wes, sil. 

Q. And in the beginning of the growing season 
in 1954, that would have been about April when 
you made your pre-irrigation ? 

A. Let’s see. I’ve got that, too. I started the water 
on April 11, 1954. 

@. And when was the last time you ran water 
on the property of 1954? A. Of 1954? 

Q. Yes. 

A. Well, it was the last part of August of 1954. 

Q. That was after the bowls had been pulled and 
reset, is that right? Amm® Mees: 
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Q. Was there any difference in the amount of 
water ? A. Not that I could see. 

Q. It seemed to be about the same, is that cor- 
Tect ? A. Yes. 

Q. Was there anything the matter with that 
well, to your knowledge, during 1954? 

A. Not that I know of. 

Q. Did it always produce about the same amount 
of water? A. About the same. [217] 

Q. Do you know what they did to it when they 
had the pumps out and bowls out? 

A. No, sir, I don’t. I wasn’t up there. 

Q. Where did you get your water during that 
period of time? 

A. Gordon Cameron volunteered to let us have 
the water, and we took it and irrigated our prop- 
erty while the well was being worked on. 

Q. Did you have any trouble getting that water 
down from Gordon Cameron’s? A. No, sir. 

Q. How did you do that? 

A. From his half-section we run a ditch on the 
side of the fence, and went on down and connected 
it with our ditch and went on irrigating. 

Q. What was the condition of the water when 
you started up that well and pump, Mr. Makin? 

A. Well, it would be just a little cloudy. 

Q. How long did it take to clear up that situ- 
ation? 

A. Sometimes it would take 15 or 20 minutes. 
Sometimes three or four hours. It all depends. 


Cal-Nine Farms, cte. 263 


(‘Testimony of Mark Makin.) 
Q. Would it always clear up? A. Yes, sir. 
Mr. Burch: No further questions. [218] 


Redireet Examination 
By Mr. Rehnquist: 


Q. You say the output was constant during the 
time you worked there, Mr. Makin? A. Yes. 

Q. Didn’t the output decrease shortly before the 
pump was pulled in August, 1954? 

A. Well, I can’t say whether it did or didn’t. I 
don’t remember. 

@. You don’t remember that it was constant 
right around there? A. No. 

@. It meght have decreased ? 

A. I ecouldn’t say. 

Q. When did you start to work for Mr. Shep- 
ard? A. Around the first of January, 1954. 

Q. Did you ever say to Mi. Otto there had been 
no flange in the discharge pipe at the time you 
worked there? A No, 1 didnt. 

Q. You never made that statement? 

A. I never made such a statement. 

Q. Do you know the reason for the pump being 
pulled in August, 1954? 
I don’t know exactly the reason for it, no. 
Was it at your request it was pulled? 
No, sir. [219] 
Whose request was it? 
Elmer Shepard’s. 
You didn’t participate in the decision fo pull 
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that ? A. No, sir, W sume "didn T. 
Mr. Rehnquist: No further questions. 


Reeross-Examination 
By Mr. Burch: 


Q. J think you did state when you ran the last 
irrigation, there was no difference then than there 
was at the beginning of the season? 

A. That is right. 

Q. As far as production? 

A. That is right. 

Mr. Bureh: Thatisvalk 


(Witness excused.) 


Mr. Rehnquist: I call Mr. Haas. 


HENRY HAAS 
called as a witness in behalf of the Plaintiffs, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Rehnquist: 


Will you state your name, please? 

Henry Haas. 

Where do you live? 

Fresno, California. [220] 

How long have you lived there? 

All of my life. 

How old are you? 

45. Exeept for two years, I didn’t live there. 
Are you a shareholder in Cal-Nine Farms? 


OPOPOrPOo Pe 


Cal-Nine Farms, ete. 269 
a 


(‘Testimony of Henry Haas.) 

Yes, sir, I am. 

Are you an officer ? A.  Ykes, 

What office do you hold? 

Vice president. 

Did you have occasion to come to Arizona in 
? om Yes, I did: 

When was that, do you remember ? 

A. Well, it was in November. I believe we left 
Fresno November 15th. 

Q. And did you come over with someone ? 

A. Came over with Ernest Otto. 

Q. That is the Ernest Otto who has previously 
testified in the action? A. Thatisefielit 

Q. What was the purpose of that trip to Ari- 
Zona ? 

A. Well, he come over there in, I believe it was 
the end of October, and he said he would like to 
maybe buy a ranch over here, that is, the fellows 
he was picking cotton for thought it was a good 
buy, and this and that, and he wanted to [221] see 
about it, but he didn’t have any money, I mean, 
actual cash, and a little short of it, so I says, well, 
maybe J can raise some. Therefore, I saw, oh, 
maybe a few of the fellows, four or five or six, and we 
decided, well, to put in a little money and help him 
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buy it. 

Q. And the purpose of the trip to Arizona was 
to actually effect the purchase of this land? 

A. Yes. 

Q. Or of some land? 

A. Of some land, yes. 
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Q. And did you have occasion while you were 
in Arizona in November, 1954, to have a conversa- 
tion with Mr. Elmer Shepard? A. Yes, I did. 

Q. And where did that conversation take place? 

A. Well, it took place at his ranch right by the 
pump. | 

Q. Who else was present? 

A. Ernest Otto. 

Q. How did you happen to be out at the ranch? — 

A. Well, he had his cotton pickers going next — 
door on the surrounding ranches, and we went out 
there and naturally had his workers there. 

Q. Who is he? A. Ernest Otto. 

Q. Continue. [222] 

A. We stopped when we first got out there, we 
stopped where the boys were picking cotton, and he 
talked to his workers, and I was just standing 
around there and looking around, and this fellow 
Woody come up, and I believe he was hauling cot- 
ton, I mean, taking these trailers to the gin, and I 
just started up a casual conversation with him. 

Q. Mr. Haas, I think right now it would be 
better if you would confine yourself to the details 
leading up to the conversation with Mr. Shepard. 

Did Mr. Shepard come up to you while you were 
on the property ? 

A. Yes. We were there about 10, 15 minutes, 
when he come up, driving up in his pickup. 

Q. What happened then? 

A. Well, Ernie introduced me to him, and we 
got to talking about. his ranch. 
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Q. Did he at that time turn on the pump? 

A. Well, yes, we talked to him about possibly 
buying the place, but he says, well, we would like 
to see how this pump works, and how much water 
it throws. Therefore, he started the pump. 

Q. What was the appearance of the water 
coming out of the pump? 

A. To me it looked like a stream was coming 
out. 

Q. Did you notice anything about the water? 

A. Well, it was muddy, yes. 

Q. Did either you or Mr. Otto make any com- 
ment about that. to Mr. Shepard ? 

A. Iirnie says, ‘‘Gee, that water is muddy.”’ 

Q. Did Mr. Shepard make any response to that 
comment ? 

A. He says, ** Yes, that is the way these desert 
pumps are.”’ 

Q. Yes. 

A. And after you run them a while, it clears up. 

Q. Did Mr. Shepard at that time make any other 
comments or statements to you about the well on 
the property ? 

A. Yes, I beheve Ernest asked him how many 
gallons of water it was throwing, and he said one 
of them ranchers out there, I believe Turner is his 
name, had estimated that 2,400 gallons a minute, 
but he said he estimated it at 2,200. 

Q. Did he make any other statements about the 
well? 

A. Well, yes. We got to talking around there, 
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and at that same time one of these, oh, I believe 
one of them cotton pickers come up there, the me- 


chanical cotton pickers, he was off a ways, and_ 
Ernie walked off a way to take a look at it, that) 


was a different brand than he was running, and I 
says to Elmer, I said, ‘‘Man, that sure looks deso- 
late out there, all this desert. If there was no water 
out here, it wouldn’t be worth anything.”’ 

He said, ‘‘ Well, I’l almost bet my bottom dollar 
you’ve got enough water here for a cotton [224] 
crop. 

Q. And did he state the size of that crop? 

A. Yes, he said he had over 200 acres, 211 or 20. 

Q. What crop are you referring to, Mr. Otto, 
the one on the place at the time? 

A. Yes, that was on the ranch there. Then I had 
also asked him, if this was such a good place, why 
he was willing to sell it? 

@. And what was his response to that? 

A. Well, he told me he had a quite a bit of 


trouble with his eyes, and that I believe he said he © 


vent to the Mayo Clinic about that. I am not sure, 


and had them examined, and that these doctors had — 


told him to stay out of excessive dust, and that road 
out in this Harqua Hala Valley is tremendously 
dusty, and therefore he was trying to sell the place. 
Q. Did either you or Mr. Otto inquire as to any 
trouble he might have had with the well or pump? 
A. Yes, he asked him about trouble, and this 
and that. 
Q. And what did he state in response to that? 
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A. He said he just had the ordinary trouble, the 
ordinary trouble. 

Q. Did he go into any detail? 

A. Not too much. He just said he had the thing 
fixed, and that is all I know about it. 

Q. Did you have any later conversation with 
Mr. Shepard after you left the well site? [225] 

A. Yes, we did. 

Q. Where was that? 

A. Well, we made arrangements to meet at the 
motel that night. I believe that was November the 
17th. 

Q. And did you meet at the motel that night? 

A. Yes, we did. 

@. Who was present? 

A. I was, and Ernest Otto, Elmer Shepard, this 
fellow Woody, Elmer brought Woody along. And 
there was also Ed Diebert. 

Q. Who is Ed Diebert? 

A. He was working for Ernie at the time. He 
was one of the fellows running the cotton pickers. 

Q. Was there any conversation with Mr. Shep- 
ard about the well on the land at this meeting at the 
motel ? 

A. Well, yes, casual like. He was just more or 
less telling us it was good. Of course, my main pur- 
pose at the motel there was about money. It was 
about money we were supposed to put down on the 
Option. In other words, that was why I was here. 

Q. Did Mr. Shepard state to you at that time 
that the well was in good condition ? 
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Mr. Burch: If the Court please, he has already 
gone into that. 

The Witness: He assured us—— [226] 

Mr. Burch: Just a minute. He is putting words 
in this man’s mouth. 

The Court: Oh, he isn’t putting words in the 
man’s mouth. Reframe your question. It is leading. — 

Q. (By Mr. Rehnquist): Did Mr. Shepard 
make any statement to you about the condition of © 
the well? 

A. He done that all along. I kept asking him all 
along. Naturally you would be worried about the 
water condition. 

Q. What was that statement? 

A. Well, he said the well was in perfect condi- 
tion. 

Q. Whose money was that that went into the 
Option payment, the $2,000? 

A. Well, actually the money belonged to 8 fel- 
lows. 

Q. And did they subsequently form the Cal-Nine 
Farms Company ? A. They did. 

Q. At that time, then, you contemplated that if 
the Option were exercised, it would be exercised by 
a corporation ? 

A. That is right. In fact, at the motel room there, 
why, Elmer thought $2,000 for the Option was not 
enough. He wanted 5,000. 

So, I told him I couldn’t give him 5,000. Actu- 
ally, I had my own money, I could have given it to 
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him, but I says I wouldn’t do that, because each 
fellow was putting in his share. 

In other words, say a fellow wanted to commit 
himself [227] for $5,000 he was putting in 500. 
That was the way it operated, 10% of the deal. And 
I says I wouldn’t want to put more in myself, so at 
that time he knew that there were 8 other fellows 
besides Turnie. . 


Q. What is your occupation, Mr. Haas? 

A. I build homes, houses. 

Q. Do you do that in Fresno? A. Yes. 

Q. Do you know anything about wells yourself? 
A. No. 

Q. 


Handing you Plaintiff’s Exhibit No. 8, Mr. 
Haas, is that your signature on it? 

A. That is, yes. 

Q. Did you believe Mr. Shepard was telling you 
the truth when he made these statements? 

A. Well, yes. 

@. And was the condition of the well on that 
land an important factor to you in deciding whether 
to purchase it, or not? 

A. Well, yes. If there was no water there, the 
land was no good. 

Q. If you had known that the well was actually 
in bad eondition, would you have purchased the 


land at that price? A. No. 
Q. Did you rely on what My. Shepard told [228] 
vou? A. I sure did. 


Mr. Rehnquist: We have no further questions. 
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Cross-Examination 
By Mx. Burch: 


Q. You didn’t know whether you were going to 
form a corporation or not in California, did you, 
Mr. Haas? A. Yes, I did. 

Q. Isn’t it a fact you were going to go back and 
talk to your lawyer over there, and decide what you 
should form? 

A. No. Can I answer that question more fully? 

The Court: All right. 

The Witness: Well, when Ernie first come over 
with a proposition of buying the place, why, I 
contacted these fellows, and then my other brother- 
in-law called the attorney, and asked him whether 
that thing would work all right that way. 

So we come over and picked up the Option, and 
then we went back and had a meeting right in the 
attorney’s office, all nine of us. 

Q. (By Mr. Bureh): In November? 

A. Yes. 

Q. You didn’t form the corporation until the 
following January, did you? 

A. No, that isn’t quite true. Can I qualify that? 

The Court: All right, go ahead. [229] 

The Witness: December the 13th, 1954, our 
name was approved, Cal-Nine Farms, by the State 
of California, and December the 23rd we got the 
Articles of Incorporation and, let’s see, it was Janu- 
ary the 7th, I believe, of 1955 we got the Seal, I 
believe you call it. 
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So we were still in California at that time, and 
then when we had that, we come over here. 

Q. (By Mr. Burch): When you came over with 
Mr. Otto, you already had your friends committed 
for the sum of $80,000.00, hadn’t you, you and Mr. 
Otto, and the other men altogether were committed 
to $80,000.00, isn’t that right, for the purchase of 
the land? A. I believe so. 

@. You didn’t have any other land in mind but 
Mr. Shepard’s, did you? 

A. At what point are you referring to? 

Q@. When you and Mr. Otto came over in No- 
vember? A. You mean the very first time? 

Q. On the 17th of November, when you entered 
into the option agreement? 

A. Did I have any other land in mind, you 
mean? 

Q. You, or these eight men you testified went in 
with you to purchase this property? 

A. We just had in mind whatever Ernie had in 
mind, that is all IT know. [230] 

Q. And Ernie had told you he had a piece of 
property he wanted to buy for $80,000.00, isn’t that 


night? A. That is right. 
Q. And you had all agreed to go with him and 
buy it? A. Yes. 


Q. And you had already put up your earnest 
money, so to speak? You had that in your pocket, 
$2,000.00 ? A. That is right. 

Q. You had already agreed at that time to pur- 
chase the land, hadn’t you, among vourselves 2 
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A. Yes, if Ernie thought it could be bought, and 
that it was a buy. 
That is right. 
None of the other fellows are farmers. 
They all relied on Ernie, didn’t they? 
That is right. 
And you did, too? A. That is right. 
You weren’t relying on Mr. Shepard, were 
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you? ; 
A. When he talked to me and told me the well 
was in good shape, I certainly did. 

Q. Of your own personal knowledge, you don’t 
know whether the well was in good or bad shape, do 


you? A. No, I wouldn’t. 
Q. All you know is what Mr. Otto told you, is 
that correct? [231] A. That is right. 


Q. And you had had Mr. Otto make an extensive 
investigation out there in regard to the well and 
land, didn’t you? 

A. T don’t know whether you would eall it real 
extensive. The way he told me, you don’t exactly 
go around and pull the people’s pumps out of the 
well and inspect the insides of them. That costs a 
lot of money, I understand. 

Q. Mr. Otto had told you that? A. Yes. 

Q. You had discussed the well, and he, at your 
direction, asked many people in the community out 
there what the situation was, hadn’t he? 

A. T believe he was relying on this Gordon Cam- 
eron’s word quite a bit, his knowledge of the well. 

Q. He had made some thorough discussion—he 
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had had a thorough discussion with Mr. Cameron, 
is that correct? 

A. That is what he said. That is all I know. 

). At the time you talked to Mr. Shepard, this 
had all been done, hadn’t it, the discussion with Mr. 
Cameron and the other investigation he made? 

A. I believe so. 

@. And he had been on the property a number 

of times, hadn’t he? A. That I don’t know. 

Q. Hadn’t he told you that? [232] 

A. He said he looked at the ranch. How many 
times he was there, I wouldn’t know. 

Q. The only thing that remained to do was to 
try to close the deal with Mr. Shepard, isn’t that 
true? 

A. Onmy part. That was my part, yes, as far as 
I know. 

Q. When you had that meeting at the motel in 
Buckeye with a Mr. Otto, as already testified, there 
Was some disagreement as to the terms, wasn’t 
there? 

A. Well, I don’t know what you exactly mean 
by that. 

Q. Do you recall him saying that he didn't have 
enough cotton allotment to purchase the property, 
to pay for it? 

A. The cotton allotment was discussed. I don't 
know too much about cotton allotment, but he said 
he needed about so much allotment in order to make 
a go of the ranch, yes. 

Q. He also at that time promised to put a house 
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and a half a mile of cement ditch on that property 
if Mr. Shepard would reduce the amounts of the 
payments, didn’t he? A. No, that isn’t so. 

Q. You never heard that? A. No. 

Q. You heard all the discussion that was there? 

A. I believe I heard most of it, yes. 

Q. Did you ever leave the room while they were 
talking? A. No. 

Q. Mr. Shepard was there, this man Woody, 
yourself, and [233] Mr. Otto, is that correct? 

A. Yes. And Ed Diebert. 

Q. He was in the shower, wasn’t he? 

A. Well, he wouldn’t stay in the shower a couple 
of hours. 

Q. He was in there part of the time, wasn’t he? 

A. Well, he might have been. It wouldn’t have 
been no more than five minutes. 

Q. Did he stay in the room the rest of the time, 
or did he leave ? 

A. No; he and Woody were more or less sitting 
on one bed, and Elmer was on the other one, and 
Hirnie and I were sitting on chairs. 

Q. Did you know this man Woody? 

A. I knew him by sight, that is all. 

Q. I think you said before you saw Mr. Shepard 
that day in November, you had stopped and seen 
Woody, is that right? 

A. like I say, I just had a casual conversation 
with him. 

Q. Did you talk to him about the Shepard prop- 
erty? 
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A. Yes. As we drove up, I says, ‘“‘This place 
here’’—the one they were picking on, which I be- 
lieve was this fellow Gordon’s, ‘‘sure looked a lot 
better than Elmer’s place did.’’ IT mean, as far as I 
could see. 

Q. Did he tell you anything about the Shepard 
property, in that respect? [234] 

A. He said it just wasn’t run right. 

Q. Did you ask him about the water supply? 

A. I did not ask him about the water supply, no. 

Q. Do you know whether Mr. Otto talked to him 
about the water supply ? 

A. He may have. I don’t know. 

Q. Did Mr. Otto ever advise you he had talked 
to Woody about the water supply? 

A. He told me he had talked to people around 
the neighborhood about the condition of the place. 

Q. What did he tell you he had discovered about 
the water supply ? 

A. He told me it sounded all right to him, but 
it seemed like he just couldn’t get to the bottom 
o£ it. 

Q. Did he suspect there was something the mat- 
ter with the water supply? 

A. Well, not exactly, but nobody would exactly 
commit himself. I don’t know. 

Q. Who did he say wouldn’t commit himsclf 2 
Did Mr. Shepard ever not commit himself in any- 
thing? A. No. 

Q. Mr. Shepard, did he tell you you couldn't 
investigate his property in any way? 
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A. No; he just said the well was in good shape. 
That’s all there was to it. [235] 

Q. Did you ever ask for any information from 
My. Shepard that he failed to give you? 

A. No; I didn’t ask for any information out- 
side of his word. 

Q. And Mr. Otto told you he talked with the 
pump men about it, didn’t he? 

A. I don’t know whether he did or not. 

Q. You don’t recall Mr. Otto ever telling you he 
had talked to the well men that drilled the well? 

A. Yes. That would be Gordon Cameron. 

Q. He did talk to him about it? 

A. Oh, yes. 

Q. You have heard Mr. Otto testify here in 
court that he thought the well was throwing about 
2,000 gallons per minute at the time you and he 
looked at it that day? 

A. TI believe that is right. 

Q. Did he ever tell you he thought it was throw- 
ing 2,000? 

A. T ean’t remember, unless it was said there at 
the well head. He never told me anything about it 
later. 

Q. He never told you that in his opinion the 
well was producing less than what Mr. Shepard had 
stated ? 

A. No; he took Shepard’s word for it. 

Q. I think Mr. Otto testified yesterday that the 
purported assignment made by you and he to Cal- 
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Nine arms was executed yesterday at noon, is that 
correct? [236] 

A. That is right. But I have signed a lot of 
papers in Fresno, but 1 am not of a legal mind. 
That is all in our attorneys’ hands. He and our 
secretary over there have the papers. Like I say, I 
have signed a lot of papers. I don’t know what they 
are. ee; | 

In fact, we have signed one paper to give Ernie 
the full operation over here. 

In other words, he can do what he wants to. He 
can make an agreement with the gin, or with the 
bank, or whoever he wants to, because he is the 
largest stockholder. 

Q. Did you bring your corporate minutes, as 
directed ? 

A. I ealled for them. They haven’t arrived yet. 

Q. Do you recall the corporation ever meeting 
at any time and authorizing this lawsuit? 

A. Qh, yes. 

Q. When did they do that? 

A. I wouldn’t know the exact date. 

Q. Can you tell me approximately when that oc- 
curred ? 

A. I wouldn’t know that. That is written down 
someplace. I don’t know. 

Q@. You are perfectly willing to produce those 
minutes as soon as they arrive? 

A. As soon as they come; yes. 

Mr. Burch: No further questions. 

The Witness: Could I qualify that thing? [237] 
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The Court: No. There is no question. 
Mr. Rehnquist: We have no further questions. 


(Witness excused. ) 


Mr. Rehnquist: Your Honor, we have some wit- 
nesses subpoenaed for 2:00 o’clock. We don’t have 
any more here now. 

The Court: How much longer will you take? 

Mr. Rehnquist: Our remaining witnesses will 
not take more than 45 minutes. 

The Court: We will recess until 2:00 o’clock. 


(The noon recess was taken.) [238] 


Friday, May 18, 1956—2:00 P.M. 
(Court convened pursuant to recess.) 
(Present: Same as before.) 


The Court: You may continue. 

Mr. Rehnquist: Might we have the Court’s in- 
dulgence for one minute. We are discussing the 
possibility of stipulating as to some of the exhibits. 

The Court: All right. 

Mr. Rehnquist: Your Honor, by stipulation of 
counsel, may this be identified as the appropriate 
Plaintiff’s exhibit and admitted in evidence, as the 
government loan figures on cotton for last year? 

The Court: All right. 

The Clerk: Plaintiff’s Exhibit 16 in evidence. 


(Said schedule of prices was received in evi- 
dence and marked as Plaintiff’s Exhibit 16.) 


Mr. Rehnquist: We will call Mr. Walmsoley. 
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SIMCOE WALMSOLEY 
ealled as a witness in behalf of the Plaintiffs having 
been first duly sworn, testified as follows: [239] 


Direct Examination 
By Mr. Rehnquist: 


Will you state your name, please? 
Simcoe Walmsoley. 

Where do you reside, Mr. Walmsoley ? 
Buckeye. 

How long have you lived there? 

About 10 years. 

What is your occupation? 

Gin manager. 

For what company ? 

Western Cotton Products Company. 
Do you have several gins out in the Buckeye 
area? me Yes. 

Q. And are you in charge of all of them? 

A. Yes. 

Q. And do vou, in the course of vour ginning 
operations, keep records of the cotton crops sent 
to you for ginning of the various farmers out there 2 

A. Yes. 

Q. And those records are kept under vour su- 
pervision ? A. Yes. 

Q. And in the regular course of your business? 

A. Yes. 

@. Have you at my request compiled from those 
records charts showing the cotton production of Mr. 
Cameron and Mr. Otto? [240] A. Yes. 
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Q. Do you have those with you? A. Yes. 
Mr. Rehnquist: May these be marked for iden- 
tification ? 
The Clerk: Plaintiff’s Exhibit 17 for identifica- 
tion. 
(Said documents were marked as Plaintiff’s 
Exhibit 17 for identification.) 


Q. (By Mr. Rehnquist): You, personally, made 
these from the records in your office, is that correct? 

A. That is night. 

Mr. Rehnquist: We will offer it in evidence. 

Mr. Burch: Jf your Honor please, we have no 
objection to Mr. Otto’s going in. As to Mr. Cam- 
eron’s, I can’t see that it serves any purpose par- 
ticularly in the measure of damages unless all the 
records of the adjacent farms—we object without 
all the records be submitted to the Court. 

Mr. Rebnquist: We believe that is a question of 
argument to the Court. We have the neighboring 
farm here and the man right next door and we feel 
that is a fair comparison. 

Mr. Burch: In our examination of Mr. Cameron, 
he did point out it was not the same crop as Mr. 
Otto had, that he had been on the farm an addi- 
tional vear, and there was a difference in yield each 
year from the year before. I don’t see how it has 
any probative value. [241] 

The Court: It may be received to save time, but 
I probably will not pay any attention to it, just as 
so many things go in, the Court doesn’t pay any at- 
tention to them, but it saves argument. 
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The Clerk: Plaintiff’s Exhibit 17 in evidence. 


(Said documents were received in evidence 
and marked as Plaintiff’s Exhibit 17.) 


Q. (By Mr. Rehnquist): Mr. Walmsoley, does 
the price paid for cotton depend in part on the 
staple length of the cotton? A. That is right. 

@. And is the Government Loan Chart a mini- 

mum price which cotton farmers received for the 
eotton that they plant? A. That is right. 

Q. They could receive more than that? 

A. Whetais right. 

Mr. Rehnquist: We have no further questions. 


Cross-Examination 
By Mr. Burch: 


Q. Are you familar with the farms out in the 
Harqua Hala Valley, Mr. Walmsoley ? 

A. Yes. 

Q. There are six or seven farms out there? 

A. “Wat is Tight. 

Q. Do you reeall the production of the Hollen- 
stein farm [242] for last vear? 

A. Not exactly; no. 

Q. Can you make an estimate? 

eee out aebale anda half. 

Q. The Massingale Farm? 

A. A little less than two bales. 

Q. How does that compare with the Cameron 
farm ? 

A. Cameron, T believe, made a little better than 
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two. I don’t know exactly for sure. Right around 
two bales, maybe a little more, maybe a little less. 
Q. There was considerable difference in yield, 
then, in different farms out there last year, is that 
true? A. Yes. 
Q. Do you know what that could be attributed 
to? A. No. 


Was there some rain damage out there? 
Rain? 
Y eS: A. Well, not bad. A few ditches. 


Was there much damage of any sort? 
A few ditches were broken, not bad, just 
minor damage, I would say. 
Q. Did you observe it yourself? A. Yes. 
Q. The area was isolated out there as a result 
of the [248] floods, isn’t that right? 
A. That is right. 
Mr. Burch: That is all. 


POOPED 


Redirect Examination 
By Mr. Rehnquist: 


Q. Did you have occasion to go out and visit 
these different farms ? A. Yes. 

@. And did you visit the farm being operated 
by Mr. Otto last year? A. Yes. 

Q. Did you have oceasion to look at his cotton 
crop around June Ist? A. June, yes. 

Q. Did it appear to be good around that time? 

A. Good, yes. 

Q. Did it appear to be good July 1st? 
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Ae You 

Q. August Ist? A. Yes. 

Q. How about September Ist? 

A. I thought it looked pretty good. It was a 
good stand, and all that, but it was suffering for 
water. 

Mr. Rehnquist: No further questions. [244] 


Reeross-Examination 
By Mr. Burch: 


Q. Did you observe the well or pump in opera- 
tion out there? 

A. I did the first of September. 

Q. Did you observe it at any time prior to that? 

A. Yes. 

Q. Did it seem to be producing enough water 
for his crop at that time? 

A. Itwasa pretty good well. 

My. Burch: No further questions. 

Mr. Rehnquist: May this witness be excused ? 


(Witness excused. ) 


Mr. Ragan: The next witness is Mr. Carter. 


286 Elmer F. Shepard, et ux., vs. 


JAMES R. CARTER 
called as a witness in behalf of the Plaintiffs, hav- 
ing been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Ragan: 


Q. Will you state your name, please? 

A. James R. Carter. 

Q. Are you here pursuant to subpoena, Mr. Car- 
ter ? A. Yes, sir. 

@. Where do you live? 

A. 1937 West Weldon in Phoenix. 

Q. How long have you lived in Phoenix? [245] 

A. I was born and raised here, sir. 

Q. What is your occupation? 

A. I work for the University of Arizona as an 
Assistant County Agricultura] Agent. 

Q. How long have you worked in that capacity ? 

A. Since 1948. 

Q. What is your educational background, Mr. 
Carter ? 

A. JT am a graduate of the College of Agricul- 
ture of the University of California at Davis. 

Q. The Davis College? A. Yes, sir. 

Q@. And you graduated when? 

A. In 1948, sir. 
. And did you take employment right after 
that? A. Yes, sir. 

Q. And that was where? 

A. At Yuma, sin frst 

Q. For how long? 

A. I stayed there for the summer of 1948, and 
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then transferred to Washington State at Yakima. 
I worked at Washington State College. 

Q. For how long? A. For two years. 

Q. And then where? 

A. I came back here to Phoenix. [246] 

@. At that time you were employed as an as- 
sistant ? A. Assistant Agent, yes, sir. 

@. Assistant Agent. And since 1950, then, is that 
correct? A. Yes. 

Q. Now, in your job, what does it have to do 
with eotton, if anything? 

A. My program revolves around field crops, and 
cotton is one of the primary ones. 

Q. Cotton is one of the primary ones. What does 
your job consist of itself, Mr. Carter? 

A. I guess it would best be described as a con- 
sultant type thing, where information that is ob- 
tained from various experiment stations is taken 
by me or others like me to growers in the area. 

Q. Does that have to do with all things in con- 
nection with the cotton crop, such as irrigation, and 
cultivation, and everything else? 

A. Yes; all cultural operations. 

Q. Are you familiar with eotton growing con- 
ditions in the Harqua Hala Valley? 

A. Yes, sir. 

Q. Assume a crop of cotton in that valley hav- 
ing been planted around early May, 1955, and if 
that crop were water stressed around the first of 
September, would continued [247] irrigation cause 


288 Elmer F. Shepard, et ux., vs. 


(Testimony of James R. Carter.) 
shock to such cotton plants, which would knock off 
some bolls as well as squares? 

A. May I ask you to rephrase that, or ask it 
again? 

Q. Surely. Assume a crop of cotton planted in 
the Harqua Hala Valley in May of 1955. If this 
crop progressed, and around the first of September, 
1955, it was in a water stressed condition, would irri- 
gation given to that crop at that time cause a shock, 
such as would cause the small bolls, flowers and 
squares to fall from cotton plants? 

A. Yes, sir. 

Mr. Burch: If the Court please, I object to that. 
No foundation laid for this man to answer. The 
question itself is vague and ambiguous. He says, 
‘water stressed.’’ He doesn’t say how, for how 
long. It assumes many things not in evidence. No 
relationship to this trial. I don’t see any probative 
value. 

The Court: He may answer. 

The Witness: There is a possibility that it could 
knock those types of plant parts off. 

Q. (By Mr. Ragan): Are you familiar with the 
method of determining the gallon-per-minute dis- 
charge used to irrigate cotton? A. Yes) )sim 

Q. Is that method in terms of a mathematical 
formula? [248] 

A. The basic background is in a mathematical 
type formula. 

Q. What is that type formula? 

A. That is where flow is generally said to equal 
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the area that material is flowing to, times the ve- 
locity that it passes a particular point. 

Q. In the determination of the area, what do 
you need to know? 

A. The dimensions of the tube or flume, or 
whatever it is that it is flowing through, sit. 

Is there a formula for area itself? 

Yes, sir. 

Is that pi times radius square? 

For a circle, yes, sir. 

For a siphon tube that you are familiar with 
in your experience, they are circles on the discharge 
end, are they not? A. Yes, sir. 

Q. And then to determine velocity, what do you 
need to know? 

A. Your velocity is determined by the amount 
of drop that the material goes through, or the head 
times gravity. 

Q. When you say the head, is that the inch drop 
from the water level in an irrigation ditch to the 
top of the discharge end of the tube? [249] 

A. That is approxiniately correct, ves, sit. 

Q. Are there any other elements that require to 
be known before this formula can actually be ap- 
plied? 

A. Yes, sir. Materials, eaeh different kind of 
materials have what they call a friction factor, if 
you want to call it that, and also if the material 
flows through a straight type tube, or flume, or 
whether it has bends or crooks in it, and also the 
amount or the distance that it travels. 


OPOPS 
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Q. The length of the tube? 

A. Tf it is the length of the tube. 

Q. Assume a 714-foot aluminum material irri- 
gation siphon tube with three bends. What is the 
applicable coefficient of friction to this formula, if 
you know? 

A. TI cean’t say exactly what it would be, because 
it would have to be determined by actual trial. 

Q. In your experience, do you have an opinion 
as to what the approximate coefficient of friction is?” 

Mr. Bureh: If the Court please, the man has” 
already said he would have to know—— 

The Court: No; the answer wouldn’t help me a 
particle. You are wasting my time. 

Q. (By Mr. Ragan): Has this formula of 
which you speak been tested scientifically, to your 
knowledge ? A. Yes, sir. [250] 

Q. And where, if you know? 

A. ‘Two places that I know of, sir, would be the 
University of California. And there is an experi-— 
ment station in Nebraska. 

The Court: What do you want to prove by this 
witness ? . ; 

Mr. Ragan: I want to prove by this witness, 
your Honor, that there is a method of determining? 
the gallon per minute discharge of a tube mathe- / 
matically, if you know the head, the level of the’ 
tube, and that you can, therefore, multiply the num- | 
ber of tubes you are using at that constant head, 
and determine the output of the well. . 
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Mr. Burch: I couldn’t quite hear your statement. 
Was that last part in regard to output of the well? 

The Court: Yes. 

Mr. Ragan: I have a chart which this witness, 
through experience, knows to be accurate, which T 
wish to submit in evidence. 

Mr. Burch: May I ask a question on voir dire, 
your Honor? 

The Court: All right. 

Q. (By Mr. Burch): Mr. Carter, even though 
you may know what is coming out the end of those 
tubes, out of the end of those discharge pipes, un- 
less you know ditch seepage, evaporation, and a 
number of other things, you wouldn’t know the out- 
put of that well, is that right? [251] 

A. No. That is right. 

Myr. Bureh: That is all. 

Mr. Ragan: May I proceed with this exhibit? 

The Court: All right. 

Q. (By Mr. Ragan): I now show you Plain- 
tiff’s Exhibit 18, which is a ehart showing water 
discharge and gallons per minute, based on an 
aluminum tube, and carries the different tube 
lengths, and the diameters of the tubes, and the 
head factor. 

Now, in your experience, have vou had oceasion 
to test this chart against aluminum tubes to know 
whether or not it is in your opinion accurate ? 

A. Yes, sir; these charts were made up from 
eurves that are actual tubes that are run. I believe 
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this particular one is made up by the University of 
California, College of Agriculture. 

Mr. Burch: If the Court please, the answer is 
not responsive. He asked him if he had checked by 
experiment himself the results contained in that 
chart. 

Mr. Ragan: I believe he said yes, sir, when I 
started out. . 

Q. (By Mr. Burch): Have you run those eX- } 
periments yourself? 

A. No; I haven’t run the experiment to see iff 
any enhance tube has a particular capacity, but 
T have seen them checked against known capacities, 
so I feel this is approximately [252] correct. 

Myr. Burch: I will again object. No foundation 
for this particular witness has been laid. 

The Court: Go ahead. 

Mr. Ragan: Do you want to see this? 

Mr. Burch: No. 

Mr. Ragan: May it be admitted in evidence? 

The Court: It may be received. 

The Clerk: Plaintiff’s Exhibit 18 in evidence. 


- 


(Said chart was received in evidence and 
marked as Plaintiff’s Exhibit 18.) 


Q. (By Mr. Ragan): One more question, and 
that 1s this, if you are able, through this chart, to 
determine the flow capacity of one tube, then you 
were given the fact that 55 tubes of the same kind, 
the same diameter, the same length, and the same 
head are taking the full discharge of the well, is it 
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then possible to multiply 55 times the chart showing 
for the one tube to determine the capacity of the 
well? 

The Court: I don’t see why that couldn’t be 
done by anybody. 

Mr. Ragan: Would you just answer that? 

The Witness: Yes, sir; with this one exception 
of evaporation and seepage loss. [253] 

Mr. Ragan: That is all; thank you. 

Mr. Bureh: That is all. 

Mr. Ragan: Just a minute. 

Q. (By Mr. Ragan): Mr. Carter, your experi- 
ence as a cotton consultant to farmers in your job, 
do you have an opinion as to whether or not the 
lack of water hurts a cotton crop ? 

The Court: Oh, J will take judicial notice of 
that. 

Mr. Ragan: Thank you, your Honor. May the 
witness be excused ? 

The Court: Yes. 


(Witness excused.) 


Mr. Rehnquist: I call Mr. Verne Tower. 
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VERNE A. TOWER 
called as a witness for the Plaintiffs, having been 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Rehnquist: 


Q. Will you state your name, please? 

A. My name is wrong on the sheet. It is Verne, 
V-e-r-n-e A. for Adam. You have it Vernon on the 
sheet. Verne A. Tower. 

Q. My apologies, Mr. Tower. Where do you 
live? A. 516 West Vernon Avenue. 

What is your present occupation, Mr. Tower? 
Retired. [254] 

What was your occupation in 1953 and 19542 
Pump and engine business. 

By whom were you employed ? 

State Tractor and Equipment Company. 
What was your job? 

What we term it, sales engineer. 

And what were your duties? 

T'o sell pumps, locate prospects, and sell our 
equipment. 

@. And did vou have oceasion to visit various 
ranches out in the Buckeye area in the course of 
that job? 

A. Yes. All of them were our customers. 

Q. Was Mr. Elmer Shepard a customer of yours 
in 1953? Ae Mee 

Q. And was he in 1954? A. Yes. 

Q. Calling your attention to the summer of 1953, 


Pe So ae Oe 
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Mr. ‘l'ower, did you have occasion to pull a pump 
for Mr. Shepard then? 

A. Yes; we pulled a pump, I believe it was— 
I’m not too familiar remembering dates, but I 
would say it was during August. 

Q. This is the summer of 1953 that would have 
been about three or four months after the well was 
drilled ? A. Yes; we did. [255] 

Q. And do you remember the reason for pulling 
the pump at that time? 

A. The bowls were worn badly. 

@. And did Mr. Shepard make any statement 
to you to that effect before it was pulled ? 

A. No. 

Q. Do you remember if the output of the well 
had gone down? 

A. Yes; it had dropped off some. 

Q. And what did you do at that time, Mr. Tower, 
to the bowls? 

A. Replaced them with a different design bowl 
with different material in the bowls. 

Q. What was the purpose for those newly de- 
signed bowls? 

A. Trying to overcome the wear from the abra- 
sive material that the well was producing. 

Q. That would be sand? 

A. Sand, silt and sand. 

Q. Did you have occasion to pull that pump 
again the next summer, in 1954, Mr. Tower? 

A. Yes; I believe it was 1954, some time in the 
middle of the summer. 
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Q. And do you remember the reason for pulling 
it at that time? 

A. The bowls were worn again. [256] 

Q. And the output of the well declined? | 

A. It had dropped off. That is the reason we 
were trying to bring it back into capacity. 

Q. Substantially? A. Quite a lot; yes. 

Q. And what did you do at that time? 

A. The bowls were remachined, and brought 
back to as near new condition as possible. 
Was that in accordance with your advice? 
That was the only thing we could do. 
Did you suggest new bowls should be put on? 
Yes; it was suggested new bowls. 
And Mr. Shepard did not do that? 
Well, there was two factors there. One, the 
foie that would take about three weeks to get 
them, the new bowls, and right in the middle of his 
cotton crop, why, he couldn’t wait three weeks for 
water, and the machining of the bowls, building the 
impellers up, and putting new rings in the bowls 
could get by until such a time that we could get the 
new bowls. 

Q. Or Mr. Shepard could sell the property ? 

Mr. Burch: If the Court please, I don’t think 
we need that kind of remark for your benefit. 

The Court: I don’t think so, either. 

Mr. Rehnquist: My apologies to the Court. [257] 

Q. (By Mr. Rehnquist): Mr. Tower, was that 
as satisfactory a remedy to the bowl condition as 
the replacement of the bowls would have been? 


_POPOoPO 
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A. No. I would say that you could never in re- 
machining bowls build back the efficiency that the 
new bowls would have. 

Mr. Rehnquist: No further questions. 


Cross-Examination 
By Mr. Bureh: 


Q. Mr. Tower, you state the well was, the bowls 
were pulled early in 1953 some time. Were you 
there prior to the time the bowls were pulled? 

A. Qh, I was there on an average, I would say, 
twice a month to all of those wells in the project. 
Sometimes oftener. 

Q. I understand when bowls are pulled from the 
pump, it is a matter of routine to repair them at 
that time, regardless of condition ? 

A. That is right. 

Q. The farmers always send them in and any- 
thing that is necessary is done, is that right ? 

A. Yes; that is the usual practice. 

Q. Ifa farmer isn’t around, and the pump men 
pull a bowl, they will take it in as a matter of 
course ? A. No. That hasn’t been our policy. 

Q. It is a general policy for a farmer to have 
his bowls worked over? 

A. With a farmer’s permission and consent, the 
work is done. [258] 

Q. This first set of bowls put in were a different 
design from the old one, is that correct? 

AS iat is right. 

Q. Gordon Cameron had the same thing done, 


/ 
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T believe, is that right? A. That is right. 

Q. His type of design was just the opposite from 
Mr. Shepard’s? 

A. No; the replacement bowls were identical, 
both of them. 

Q. That was sort of a sealed unit? 

A. They were cast iron impellers with heavy 
porcelainizing. 

Q. And what was the original type of bowls? 

A. A semi-open impeller, with full bronze im- 


pellers. 
Q. You are not a pump repairman, I take it? 
A. No. 
Q. You didn’t do the work on these, I take it? 
A. No. 
Q. That was someone in your shop? 
A. That is right. 
Q. Did you go in and assist with that work at 
all? A. No. 
Q. Did you ever see the work done? 
A. Yes. [259] 
Q. What was your oceasion to go in and see it 


being done? 

A. Just to see how they were getting alone, how 
fast they could get that going again. 

Q. Did you examine the new bowls put down 
in the shaft? 

A. The new bowls were—yes, I looked the new 
bowls over. 

Q. Did that mean a matter of breaking them 
down ? 


Cal-Nine arms, ete. 299 


(Testimony of Verne A. Tower.) 

A. No. From the suction end of the bowl as- 
sembly is visible the first impeller, and the seeond 
impeller. 

Q. This first bowl, I take it, wore out during 
that summer of 1953, is that right? A. Yes. 

Q. And they were not apparently the type that 
was necessary to do the job out there? 

A. They were the type we had been using right 
along, and used a number of sets of them in that 
valley. 

@. Had you used that same thing with Gordon 
Cameron ? a Yes. 

@. Had he had the same experience with it? 

A. He had the same experience with it. 

Q. So you shifted the type of bowl you had been 
using ? 

A. Yes; trying for better material that would 
withstand the abrasive condition of the pumping. 

Q. Then it was approximately another year be- 
fore those bowls were repaired, is that right? 

A. You are talking now about 1954? [260] 


Q. 1954. A. Yes. 
Q. Were you out there at the time they were 
pulled ? A. No. 


Q. Then your understanding as to the reason 
for them being pulled—who told you the reason for 
its being pulled? 

A. They brought the bowls into the yard. 

Q. That would have been a matter of routine, 
anyway ? 

A. That would have been a matter of routine. T 
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think Mr. Shepard requested they take them in andl 
repair them. 

Q. Isn’t it true there had been some trouble 
with the operation of the engine and portions of 
the shaft on that particular well? 

A. That I couldn’t tell you, si. 

Q. You don’t know? A. I don’t know. | 

Q. You don’t know whether or not that was true, 
that the bowls were pulled in the first place? 

A. No; I couldn’t tell you. 

Q. Then this was just a guess on your part as. 
to the reason? 

A. I am talking about the operation during the 
month of August. ; 

Q. Your statement was based on what was dis— 
covered afterwards in the shop, is that right? [261] 

A. During the month of August, during the 
earlier period when they pulled the pump, I was’ 
busy on one of the Air Force jobs, and was not on. 
that particular job at all. 

) 


Q. That was when? 

A. That was early m spring, I would say. 

Q. You did know they had some difficulty with 
the operation ? : 

A. I heard about it, and when I had an oppor-) 
tunity, I went out to see it. What I am speaking of | 
is that that was done during the month of August.) 

Q. As a matter of fact, it was not done during) 
the month of August, but the last week or so of 
July, isn’t that correct? 


| 
A. All right, in August, I would say. | 
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Q. You weren’t out there at the time that was 
pulled, J think you stated ? 

A. No; I wasn’t there at the time they pulled 
the pump. 

Q. How long had it been since you had been out 
there ? 

A. Oh, it had been a matter of two weeks, prob- 
ably three. 

Q. So you don’t know what the situation was 
immediately prior to the time they were pulled? 

i. No I don’t. 

@. Did you observe the well after the pump had 
been pulled and new bowls put in? A. Yes. 

Q. Not new bowls, but a repair job? [262] 

A. Yes. That brought the capacity up again. 


Q. It did bring the capacity up? ds “Yio: 
Q. Repair of the bowls is a customary job in 
your occupation ? A. Jt is customary. 


Q. It is done every day, isn’t it, down there? 

A. Not every day, but we like to sell new bowls. 

Q. You have a number of men down there em- 
ployed in the repair of those bowls, haven’t you? 

A. Right. 

Q. And as near as you know, the job was well 
done? 

A. ‘The job was well done and very satisfactory. 

@. That was pretty near at the tail end of the 
irrigating season. You had August and a lot of Sep- 
tember left? 

A. He had August and all of Sentember. 
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Q. If he started picking in September, he prob- 
ably wouldn’t be irrigating as much? 

A. That is right. 

Q. Do you know, as a matter of fact, he did 
start picking ? A. No. 

Q. You weren’t out there? 

A. I wasn’t out there when he started picking. 

Q. You were there about every two weeks? 

A. It varied, until crops were laid by, and [263] 
equipment more or less laid off, then we turned our 
efforts to something else. 

Q. At the end of the 1954 season, the well was 
producing as well as it always had? 

A. It wasn’t producing as well as it did origi- 
nally. 

Q. When was that? 

A. That was in 1953 when we started out. 

Q. At the end of 1954 it was not doing that good, 
then? A. That is right. 

Q. When did you make that observation ? 

A. After we installed the repaired bowls in the 
pump and reassembled the pump and put it to 
work. 

Q. I thought it was your statement it did as 
well as ever. 


A. No; my statement was you never can build © 


back the efficiency in machining bowls as in new 
bowls. 

Q. Did it produce a good head of water? 

A. It was a fair head. I don’t know the ea- 
pacity. No attempt to say exactly. We say it was 
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a half pipe, full pipe, three-quarter pipe. That’s it. 

Q. Did you ever make an estimate that it pro- 
duced approximately 2,600? 

A. I think at one time that well could have been 
between 25 and 2,600, just a rough guess. 

Q. You had a conversation to that effect, didn’t 
you, since the time Mr. Otto purchased the [264] 
property ? ee INO. 

Q. Do you recall meeting Mr. Shepard and Mr. 
Cameron on the road one day out there and Mr. 
Shepard asked you as to the production of it, and 
| you stated you thought it might not do 28, but it 
would do 2,600? 

A. Which well are you talking about? 

Q. Mr. Shepard’s well, the one Mr. Otto was 


using. A. No; that well never did do 2,800. 
Q. You said you did estimate it might have done 
2,600? pee 20 16) 2,600. 


Nireweuren: That is all. 


Redirect Examination 

By Mr. Rehnquist: 

Q. At what time did vou estimate it might have 
done 25, 2,600? 

A. That was last fall, I believe, at one time. 

Q. Which fall? 

A. This past fall of 1955. 

Mr. Rehnquist: No further questions. 
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Recross-Examination 
By Mr. Burch: 


Q. That was when Mr. Otto was farming it? 

A. Otto was farming it at that time. 

Q. It had about 2,600 capacity at that time? 

A. No; it didn’t have 2,600 gallons capacity at 
any time [265] that Mr. Otto had it, and the latter 
part of Mr. Shepard’s operation there the well was 
dropping off. 

Q. I misunderstood your statement. I thought 
your statement was you estimated during last fall 
it might have got up to 2,600. 

A. Originally when the plant was new. 

@. You don’t know what it will do now? 

A. No; I haven’t any idea. In fact, I haven’t 
been out in the area since the first of February. 

Q. Of when? A. February of this year. 

@. You said you were unable to make an esti- 
mate of what it was doing in gallons after the last 


time the bowls were pulled for Mr. Shepard, is that — 


correct ? 

A. That is right. He was getting sufficient water 
for the crop, and he was very happy, and we were 
very happy he was happy. 

Mr. Burch: That is all. 

Mr. Rehnquist: That is all. 


(Witness excused.) 


Mr. Rehnquist: Mr. Roberts. 
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C. K. ROBERTS 
called as a witness in behalf of the Plaintiffs, hav- 
ing been first duly sworn, testified as follows: [266] 


Direet Examination 


By Mr. Rehnquist: 


© 


Will you state your full name, please? 

A. OC. K. Roberts. 

Q. Where do you live? A. Buckeye. 

Q. How long have you lived there? 

A. Since 1948. 

Q. What is your business? A. Real estate. 
Q. You conduct that business out at Buckeye ? 
A 

Q 


Yes, sir. 
. How long have you been in the real estate 
business ? A. Since 1948. 


Q. Have you been self-employed all that time? 

A. No. For about four years I was with another 
broker. Sinee that time I have been self-employed. 

Q@. You have been self-emploved since about 
1952? A. Yes. 

Q. Did you ever have oceasion to visit the prop- 
erty owned by Elmer Shepard out in the Harqua 
Hala Valley during 1954? A. Was. 

Q. Do you remember about what time that was? 

A. Well, it was about, after the planting season 
of cotton. I don’t have the exact date. Probably 
May or June. [267] 

Q. Did vou have occasion to observe Mr. Shep- 
ard’s well and pump at that time? 

A. Yes; I saw it. 
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Q. Do you know whether or not there was a bon- 
net on the spout at that time? A. A what? 

Q. An elbow turned down on the spout at that 
time ? A. No. 

Q. Would you clarify that answer a little? 

A. J do not recall of anything on the end of the 
spout. The water came out straight. 

Q. It was just a straight spout? 

A. As TI recall. 

Q. Did you have occasion to converse with Mr. 
Shepard during the summer of 1954 about selling 
the property ? 

A. Yes. He had offered his property for sale. 

Q. Did he tell you at what price he would sell it ? 

A. Well, I didn’t have a written listing, but, as 
I recall, it was $80,000. 

Q. And did Mr. Shepard later have a further 
conversation with you about that property ? 

A. Yes. 

@. And what was that conversation ? 

Mr. Burch: Let us have time and place, if your 
Honor please. [268] 

Q. (By Mr. Rehnquist): All right, do you re- 
member when it was? What time of vear was this, 
this later conversation ? 

A. The later conversation ? 

@. Yes. 


A. It was during cotton growing season, prob- © 


ably July. . 
@. And what was this conversation ? 
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Mr. Bureh: Again we would like to know who 
was present, and where it took place. 

Q. (By Mr. Rehnquist): Was anyone else pres- 
ent? A. No. 

Q. Do you remember where this conversation 
took place ? 

A. As TI recall, the second conversation, or con- 
versation regarding a lesser price was on the street 
in Buckeye. 

Q. And what was that conversation ? 

A. Well, as I reeall, he said that if I had an in- 
terested prospect he would take less money than the 
original previous price. 

@. Did he give you any idea how much less? 

A. Well, there was no stated amount less. It 
was assumption, J suppose, in my opinion, that it 
would be considerable less. 

Mr. Rehnquist: No further questions. [269] 


Cross-Examination 
By Mr. Burch: 


Q. Did you go out to the Harqua Hala Valley the 
first time to solicit Mr. Shepard’s property for sale? 

A. Did I go out to solicit it for sale? 

Q. Yes. A. No; I don’t recall that I did. 

Q. What was your business out there that day? 

A. When you are in the real estate business, 
and especially in an area that is developing, vou 
are apt to be in the area quite frequently without 
any one specific thing. 
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Q. You were looking for prospects to put their 
land up for sale, isn’t that right? 

A. You always are. At least I always am. 

Q. And you talked to Mr. Shepard in that re- 


spect? 
A. You mean out in the Harqua Hala Valley? 
Q. Yes. 


A. Sure, I talked to him, but I am not stating 
that it was there that he specifically told me his 
land was for sale. 

Q. He never gave you any listing on it, did he? 

A. Well, you mean a written listing? 

Q. That is right. A. No, sir. 

Q. There never was anything between the two 
of you in the way of a contract in writing, was 
there ? A. No more than verbal. [270] 

@. His statement to you was that he wanted 
$80,000 if the property was to be sold, is that right? 

A. That is part of it, yes. 

Q@. You say you met him on the street. When 
was this? Several months later? 

A. Several months later, yes. 

Q. He didn’t say he would take less, but indi- 
cated it, isn’t that right, isn’t that the idea? 

A. He said he would take less, but, as I stated, 
he didn’t state the amount less. 

Q. How did you happen to run into him in 
Buckeye? Did you look him up? A. Oh, no. 

Q. Just happened to be casually passing ? 

A. We met on the street. 

Q. How long did that conversation take? 
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A. It wouldn’t take very long to make that much 
conversation. We Buckeye people are friendly 
enough that we might make quite a little conversa- 
tion. 

Q. Did you on that oceasion ? 

A. Yes; we talked some little time. 

Q. Did you ever talk to him on other times about 
his property ? A. Oh, yes. 

@. When was that? [271] 

A. Isure wouldn’t have specific dates, but it was 
frequently, or occasionally. 

Q. I think you said you talked to everybody in 
the Harqua Hala Valley, is that right? 

A. No; I don’t think I could say I talked to 
everybody in the Harqua Hala Valley. 

Q. Did you talk to a number of people out there? 

A. Yes; I have been in the real estate business 
and in desert land selling to the extent I realize you 
have to get around and see the land and see the 
people, and that I often do. 

Q. So you went out, I take it, this first trip you 
ran into him, you were just out there scouting 
around, seeing what the situation was, is that right? 

A. You mean regarding his land? 

Q. Yes. A, No; I wouldn’t say that. 

Q. You said you didn’t specifically go out to see 
him. You were going out to see as many people as 
you could, is that the idea? 

A. No. Mr. Shepard’s land is so located that vou 
pass his land in getting to many pieces of property 
that I have for sale, and it is not unusual to simply 


310 Eliner F. Shepard, et ux., vs. 


(Testimony of C. K. Roberts.) 
be driving by and stop, and especially if he was 
around, and that I did on a few occasions. [272] 

Q. This spout on the well, you have testified you 
cannot remember seeing a bonnet on it. Can you re- 
call what the occasion was that you examined this 
particular discharge pipe? 

A. Well, I didn’t make any specific examination 
for any such thing. I just never saw it on there. 

Q. Or never noticed it if it was on there, is that 
right? 

A. That is right. I was at various wells, and 
that is one thing that anyone interested in agricul- 
tural operation of selling the land, or, I would say, 
even just plain curious, would appreciate seeing 
water flowing out in the desert. 

Q. How big was the weir box next to that pump, 
do you know? A. No. 

Q. Did the water discharge into the weir box? 

A. Yes; as I recall, it did. 

Q. The discharge pipe, as a matter of fact, 
passed over the weir box, didn’t it? 

A. No; I wouldn’t recall that it did. 

Q. You don’t recall that it passed over one edge 
of the weir box? 

A. Oh, yes; it may have passed into the—close 
enough to the weir box to run the water in natu- 
rally, or it would be very conspicuous. I probably 
would have noticed that. 

Q. Asa matter of fact, the weir box, the narrow 
edge faced the discharge pipe, didn’t it? In other 
words, the weir [273] box ran lengthwise in this 
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direction, if you can see my hand, pointing north 
and south, whereas the discharge pipe was facing 
east and west, so to speak? I am not sure the direc- 
tions are right, but that was the situation? The 
length of the weir box was this way, and the dis- 
charge pipe was the short way ? 

A. The short way of the weir box. I sure don’t 
recall that, no, sir. 

Q. Is it possible that this discharge pipe had a 
bonnet welded on it so that it pointed the water 
down and you did not notice it? 

A. Well, it is possible I just didn’t happen, it 
just didn’t happen when I happened to see it. It 
just wasn’t there when I happened to see it. 

Q. If it has been testified in this court that the 
bonnet was put on in February, 1954, could it have 
been possible that you looked at it prior to that 
time ? 

A. Well, it is possible, but it certainly was not 
on there when I looked at it. 

Q. You testified that the discharge from the dis- 
charge pipe, the water flowing was not of force 
enough to go across the narrow strip of the weir 
box, is that right? 

A. AsTI recall, there was no water being wasted. 
I would say that—I can’t draw you a map of the 
weir box and just the size of it, or anything else 
hike that—it was pumping water and it was going 
in the wei box, that is for sure. [274] 


Q. Is it your testimony the water was going out 
straight like that and falling of its own gravity in 
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the weir box, is that right? A. Ves 

Q. Do you have any idea how wide that strip 
was across the weir box? 

A. No; I don’t reeall. 

Q. Do you know whether there was a flange 


there at the time? A. No; I don’t. 

Q. Did you ever see the pump in operation in | 
1953 4% A. In 1953? 

Q. Yes. 


A. Yes; I presume I did in 1953 and 1954, I 
saw it pumping. 

Q. Did you ever see it after this time in 1954 
you speak of, in April or May, was it? 

A. Yes; May or later. 

Q. Did you ever go out there again? 

A. Yes. 

Q. Did you ever make any examination of the 
discharge pipe later on? 

A. Well, no, I didn’t. At one time when I was 
out there I was on the opposite end of the land 
where they were—I believe Mr. Shepard was there 
and irrigating at that time. But [275] I don’t re- 
eall being at the well at that particular time. 

Q. That was actually another different piece of 
property, wasn’t it, altogether ? A. West 

Q. Do you recall any time in 1953 you went and 
looked at the well? 

A. Well, I was out there several times in 1953 
and 1954. 

Q. Specifically, if you can name the month, 
please. 
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A. Well, I could sure hit a month by just say- 
ing the month. That was quite a long time to reeall 
any specific date, and that would be very difficult. 
Nevertheless, I was out there several times during 
1953, 1954, and 1955. 

@. Was there any other specific time that you 
ean recall that you ever noticed the discharge pipe 
in this condition ? 

A. In that same condition, you mean, with a 
straight diseharge pipe? 

Q. Yes. 

A. Oh, yes. When the pump was first pumped, I 
would say first pumped, it was in the early stages 
of development, I saw the pump working. 

Q. That was in 1953? 

A. Yes. It was a straight discharge, as far as I 
know. 

Q. That is the memory you have of it now? 

A. That is right. 

Q. You don’t know what its condition was in the 
fal] of [276] 1954? You don’t remember ? 

A. No; TJ don’t. In other words, from the time 
I believe the pump was pulled, and so forth, and 
how it was put back in operation, IT don’t reeall. 

Mr. Bureh: That is all. 

Mr. Rehnquist: No questions. May this witness 
be excused ? 

The Court: He may be. 


(Witness excused.) 


Mr. Rehnquist: The plaintiff rests. 
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First, we want to get in one more purely docu- 
mentary thing. 
May this be marked ? 
The Clerk: Plaintiff’s Exhibit 19 for identifica-— 
tion. 
(Said document marked for identification as” 
Plaintiff’s Exhibit 19.) 


Mr. Rehnquist: We will offer in evidence the 
certified copy of qualification of the Arizona Cor- 
poration Commission with respect to Cal-Nine 
Farms. 

The Court: It may be received. 


(Said document received in evidence and 
marked as Plaintiff’s Exhibit 19.) 


The Court: With that you rest? 
Mr. Rehnquist: Plaintiff rests. 
The Court: We will have the afternoon recess. 


(The afternoon recess was taken.) [277] 


The Court: You may proceed. 

Mr. Burch: If the Court please, since counsel 
for the plaintiffs has rested, I have a motion to 
present at this time. 

The Court: All right. 

Mr. Burch: If the Court please, the defendants 
move for judgment for the defendants on the 
erounds and for the reason that plaintiffs have 
failed to prove the material allegations necessary 
in Complaint of Fraud; in that, first, they failed to 
show that this plaintiff, Cal-Nine Farms, ever en- 
tered into any agreement with this defendant, and 
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is nothing more than a mere assignee of Mr. Otto’s 
and Mr. Shepard’s rights as of noon yesterday. 

Secondly, that the plaintiff was not in existence 
at the time of the alleged fraud, and, therefore, 
eannot complain of such. 

Third, that an assignee under the rule of the 
Supreme Court in the State of Arizona cannot bring 
a fraud action. There is no common law right where 
a corporation, for a corporation to bring a fraud. 
Actually, the only way they could bring one as as- 
signee 1s by statute, and there is no Arizona statute 
that provides that such an action be maintained. 

Vifth, they have failed to prove the elements of 
frand as set forth in the Arizona eases, to wit, they 
have failed to show that there was any knowledge 
of any false statement, or any reckless disregard 
of the truth on behalf [278] of the defendant, 
Elmer Shepard. They failed to show that he induced 
the plaintiffs to buy, but, on the other hand, by 
their own testimony have indicated they induced 
him to sell, and there has been no proof of damage, 
in that the evidence failed to show the value, the 
true value of the property, if the representations 
made by Mr. Shepard as alleged were correct, and 
the actual value of the property as they received it, 
which was necessary before anv damage ean be 
awarded. 

Upon those grounds, and for those reasons, your 
Honor, we move tor judgment for the defendant. 

The Court: Motion denied. Call vour first wit- 
ness. 

Mr. Bureh: T[ will eall Myx. Thiebeau. 
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ROBERT T. THIEBEAU 
called as a witness in behalf of the defendants, hav- 
ing been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Burch: 


Q. Will you state your name, please? 

A. Robert T. Thiebeau. 

Q. Spell your last name. 

A. ‘'T-h-1-e-b-e-a-u. 

Q. Where do you live, Mr. Thiebeau? 

A. In Buckeye, Arizona. 

Q. How long have you lived out in the neighbor- 
hood ? A. Approximately 514 years. [279] 

Q. What is your occupation? 

A. Farm labor. 

Q. Have you ever worked in the Harqua Hala 
Valley ? A. Yes, sir, I have. 

Q. Who have you worked for out there? 

A. For the Mary E Farm, and also for Jimmie 
Walker Harrison. 

Q. Are you acquainted with the land out there 
that was formerly the property of Mr. Elmer Shep- 
ard ? A. Yes, sir; I am. 

Q. Do you know Mr. Otto, who is seated here in 
court today ? A. Yes, sir. 

Q. Were you working in the Harqua Hala Val- 
ley last year? A. I was. 

@. Who were you employed by at that time? 

A. Jimmie Harrison. 

@. Do you recall when the rains hit the Harqua 
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Hala Valley last year? was Ido: 

Q. Do you recall approximately what time of 
the year that was? 

A. That was in the last part of July and first 
part of August. 

Q. Tow long did those rains continue out [280] 


there? A. Five weeks. 


Q. What were the conditions generally of the 
country out there as a result of those rains ? 

A. Well, it was all flooded, as far as that goes, 
and Jimmie Harrison, be lost half a mile of cement 
ditch. 

Q. What was the condition of the ground out 
there during that period of time? 

A. Well, the condition was the ground was 
washed more than I had ever seen it washed. 

Q. Were you able to travel out there? 

A. Sometimes we were and sometimes we were 
not. 

Q. How were you able to get around when you 
could travel ? 

A. With a four-wheel-drive Jeep. 

. Were the roads passable? 

. No; they weren’t. 

. What did vou have to do to travel out there? 
. We had to go around by Gordon Cameron’s 
to get out through the desert. 

Q. Gordon Cameron's property is immediately 
adjacent to the property Mr. Otto farms, is that 
right? mom That is Tight. 

Q. Reealling to your mind about the first of 


Q 
A 
Q 
A 
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August at the end of those floods, did you have oe- 
casion at any time to participate in a conversation 
with Mr. Otto with regard to the damage done to 
crops out there? [281] 

A. When we were coming back from Buckeye, 
IT and Travis Shahan, and Mr. Brooks. 

Q. Who is Brooks? 

A. He is the fellow that worked out there with 
Mr. Harrison. 

Q. And who was Travis Shahan? 

A. He was the foreman for Jimmie. 

@. Go ahead. 

A. And we come across Massingales. We was 
stuck in the truck, and we walked over toward 


Otto’s ranch there, I and Travis and Mr. Brooks,. ~ 


and he came walking out, him and another man. I 
didn’t know the other man. 

Q. Mr. Otto? 

A. Yes, sir. And he asked Travis what damage 
it had done to Jimmie, and he told him it washed 
out half a mile of cement ditch, and Travis asked 
him what damage did it do to you, and he said, ‘‘It 
ruined me.”’ 

Q. That was immediately after the rains, is that 
correct ? A. That is right. 

Q. What was your own observation of the coun- 
try right there? 

A. Well, I do know I had to refurrow it out. It 
was washed all clear through, and as far as I could 
see in any direction, there were approximately 5 to 
6 inches of water running over the ground. In faet, 
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there at the trailer houses [282] where we were, 
there was 6 inches of water running through all of 
the airport, and all. 

@. Axe you familiar with the general direction 
of drainage in that country ? & Nee, 1 am. 

@. Where docs Mr. Otto’s property lay in re- 
lationship to the natural drainage ? 

A. Well, from, L would say it lies from Gordon 
Cameron’s farm, the drainage runs northeast. 

Q. iow would that aifect Mi. Otto’s property ? 

A. Well, the water from the mountains up there 
would be adrifting down right towards his direc- 
tion of his farm. 

Q. it was his statement on this day that you 
refer to that he had been ruimed by the damage, is 
that correct? a hat series 

My. Burch: You may cross-examine. 

Mr. Rehnquist: We have no questions. 

(Witness excused. ) 
My. Burch: We will call Mx. Brooks. 


ROOSEVELT BROOKS 
called as a witness in beball of the defendants, hay- 
ing been first duly sworn, testified as follows: 


Direct Kxamination 
By Mr. bureh: 
Will you state your name, please? [283] 
Roosevelt Brooks. 
What do you do tor a living? 
Farm. 


PerPS 
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Q. Who do you work for? 

A. Mr. Jim Harrison. 

Q. You work for Jim Harrison? 

A. Yes, sir. 

Q. Where do you work? 

A. At the lower, the Hassayampa. 

Q. Is that in the Harqua Hala Valley? 
A. Yes, sir. 

Q. Do you know Mr. Bob Thiebeau ? 

A. Yes, sir. 

Q. Do you work with him? A. No, sir. 
Q. 


He works on a different part from you, is 
that right? 

A. Yes, sir. He was working during the time of 
the flood. 

Q. You said he was working with you last year? 

A. Yes; during the time of the flood. 

Q. You speak up, Mr. Brooks, so we can hear 
you back here plainly. A. Yes, sir. 

Q. You were employed out there in the Harqua 
Hala. Valley last year, is that it? [284] 

A, Yes: sim 

@. Were you out there during the time of the 
floods and the rains? A. Yes, sir. 

Q. Describe to the court, Mr. Brooks, what hap- 
pened after the rains last year out there? What did 
the land look like? 

A. It looked like just the water went out. It 
looked just like a desert. It was an awful wash. 

Q. Was the drainage out there sufficient to cause 
any drift, carry any water across the fields, and 
that sort of thing? 
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Let me ask you this: What did it do to the ditches 
out there? 

A. Just washed them flat level. 

Q. Do you know who Mr. Otto is? 

a. Woair. 

Q. Do you know this gentleman here? Do you 


recognize him? A. I have saw him. 
Q. Your are not personally acquainted with him, 
T take it? A. No, sir; not personally. 


Q. Did you have occasion to hear a conversation 
between him and Mr. Shahan after the floods last 
year? A. Yes, sir. [285] 

Q. Who was present at that time? 

A. Meand Bob Thiebeau. 

Q. What, if anything, did Mr. Otto and Mr. 
Shahan have to say to each other in regard to the 
flood damage ? 

A. Oh, he was talking about the irrigation of 
the rainfall. He says, ‘‘That wrecked me.”’ 

@. Who made that statement? 

A. A man, that Mr. Shahan was talking to. 

The Court: Do vou see him here? 

The Witness: Yes. 

Q. (By Mr. Burch): The man in the blue shirt 
here? ma, YVesweir. 

Mr. Bureh: That is Mr. Otto, for your informa- 
tion. 

The Court. ITs that all? 

Mr. Bureh: That is all. 


(Witness excused.) 
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Mr. Burch: Your Honor, I have additional wit- 
nesses, but they are not available at the moment. 
The Court: Have them here Monday afternoon 
at 2:30. 
(Thereupon, an adjournment was taken to 
Monday, May 21, 1956, at the hour of 2:30 


p.m.) [286] 


Monday, May 21, 1956, 2:30 P.M. 


FRANCIS J. LANCEY 
called as a witness in behalf of the defendants, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Burch: 


Will you state your name, please? 
Francis J. Lancey. 

Where do you live? 

In Buckeye, Arizona. 

What is your business? 

I am a welding shop operator. 

You operate your own shop? 

That is right. [287] 

How long have you been doing that? 


POrPOPOoPOPSe 


in this business for 27 years. 

@. Have you had most of your experience in the 
Buckeye area ? A. Ten years. 

Q. Are you acquainted with Elmer Shepard 
seated to my right here? Ae i aim: 


Six years in this location, and I have been © 
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Q. Mr. Lancey, at our request have you had 
occasion to check your records with regard to any 
work done for Hlmer Shepard in 19542 

A. Yes. 

Mr. Bureh: May this be marked? 

The Clerk: Defendant’s Exhibit A for identifica- 
tion. 

(Said document was marked as Defendant’s 
Exhibit A, for identification.) 


Q. (By Mr. Burch): I will ask you if you had 
occasion to make a bonnet for him in February of 
that year, for his well? eee L dice 

Q. Is that the receipt that you—is that a bill or 
statement that you made to hin for your work ? 

A. That is right. 

Q. And that was your shop? [288] 

A. That is right. 

Q. What was the nature of the work you did? 

A. We took a piece of round pipe and cut it at 
angles and made a segment of an elbow for a dis- 
charge pipe. 

Q. When did you make that? 

A. ‘The date is there. I think it is in February 
of 1954. 

Mr. Burch: We offer this im evidence. 

My. Rehnquist: No objection. 

The Clerk: Detendant’s Exhibit A in evidence. 


(Said document received in evidence and 
marked as Defendant's Exhibit A.) 


324 Elmer F. Shepard, et ux., vs. 


(Testimony of Francis J. Lancey.) 

Q. (By Mr. Burch): Tf it iedated Hema 
12, 1954, that would be the completion date? 

A. That is the completion date. 

Q. Have you ever had occasion to make bonnets 
before in your shop for discharge pipes? 

A. Yes, it is standard procedure for discharge 
pipes for a pump. 

Q. It is not an uncommon occurrence? 

A. No. 

Q. Have you put them on discharge pipes your- 
self occasionally ? A. Yes. 

Q. What is the general purpose of making one 
of those [289] and putting it on a discharge pump? 
Or discharge pipe? 

A. They have several purposes. 

Mr. Rehnquist: We will object until there is 
some qualification that the witness knows the pur- 
pose, as opposed to just the mechanics of putting 
them on. 

The Court: Go ahead, answer. 

Q. (By Mr. Burch): What is the purpose? 

A. They have several purposes. One purpose 
would be to divert water in a given direction instead 
of coming straight out. 

Another purpose would be to keep children from 
throwing rocks down in the bowls. Another purpose 
would be to back force pressure up onto your cool- 
ing system. 

The Court: Can you think of anything else. 

The Witness: There is several different things 
they use them for. 
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The Court: Well, that is enough. 

Q. (By Mr. Burch): How about a flange or 
baffle? Have you ever seen one of those put in a 
discharge pipe? A. Yes. 

Q. What is their usual function? 

Mr. Rehnquist: We will object on the same 
grounds. 

The Court: Go ahead. [290] 

The Witness: They are just used to give you a 
momentary back pressure that you ean't derive 
from a butterfly, if you need just a little bit of pres- 
sure to cool your gearhead, and you don’t want to 
run into a butterfly, so you back it up with a flange. 

Q. (By Mr. Burch): Have you observed those 
on discharge pipes when wells are running? 

A. Yes. 

Q. Would that in your observation increase or 
make an appearance of increase in the supply of 
water coming out of the discharge pipe? 

A. You ean’t increase water by plugging. You 
can cause more presure, the more you squeeze it 
down, the more pressure you will have, but you get 
less water. 

Q. Are you familiar with wells in the Harqua 


Hala Valley? A. Yes. 
Q. Have you worked on discharge pipes in that 
particular district, you personally? A. Yes. 


Q. Have you made an observation as to whether 
or not these bonnets are common procedure out in 
that area? 

A. ‘here is so many out there, and so many dif- 
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ferent people put them on. I don’t know what other 
accounts. Our accounts do that. [291] 

Q. I notice on this exhibit that this was billed to 
Elmer Shepard, and then there has been written on 
here by your office, apparently, the word ‘‘Mark.”’ 
Who would that refer to? 

A. That would be his foreman. 

@. You know who he is also, is that correct? 

A. Yes, sir. 

Mr. Burch: You may cross-examine. 


Cross-Examination 
By Mr. Rehnquist: 


@. Mr. Lancey, defendant’s Exhibit A here 
represents your invoice for welding a bonnet onto a 
regular discharge pipe, is that correct? 

A. No, sir, it does not. 

@. What does it represent? 

A. It represents making a bonnet. 

Q. You didn’t weld the bonnet on yourself, then, 
did you? A. No, sir. 

Q. And did you or did you not put a flange in 
the bonnet at the time you made it? 

A. No, sir. 

Mr. Rehnquist: No further questions. 

Mr. Burch: That is all. 


(Witness excused.) 


Mr. Burch: We will call Mr. Wood. [292] 
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ERNEST WOOD 
ealled as a witness in belialf of the Defendants, 
having been first duly sworn, testified as follows: 


Direct Hxamination 
By Mr. Burch: 


Q. Will you state your name, please? 
Hinest Wood. 


A 

@. Where do you live now, Mr. Wood? 

A. Gila Bend. 

Q. What is your occupation ? 

A ust, farm labor. 

Q. How long have you been farming? 

As State of Arizona for 20 years. 

@. Have you ever farmed in the Harqua Hala 
Valley, or worked for anyone out there ? 

A. Yes, sir. 

@. Who did you first work for out in that dis- 
trict? A. Mr. Cameron. 


Q. When did you start working for him? 

me J950. 

Q. How long did you work in the Harqua Hala 
Valley, the Harqua Hala area? 

A. Well, sir, ever since it first started develop- 
ing four years ago. 

Q. Are you acquainted with Mr. Elmer Shepard 
seated next [293] to me here? 
ves, sir. 
Do you know Mr. Otto seated in front of me? 
Yes, sir. 
Do you recall when you first met Mr. Otto? 
Yes, si. 


Por? = 
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Q. When was that? 

A. September of 1954. 

Q. Where did you happen to meet him? 

A. Out as Ray Stall’s place. 

Q. Where is Ray Stall’s place? 

A. Harqua Hala Valley. 

Q. What were you doing out there at that time? 

A. Ranch foreman for Mr. Cameron. 

Q. What was Mr. Otto doing at that particular 
time ? 


A. He had some contracting, cotton picking. 

Q. Did you see Mr. Otto occasionally after that, 
or regularly, or how often? A. Weetrsin 

@. Where did you see him? 

A. Well, there on the ranch, and up at the house, 
Mr. Cameron’s place. 

Q. Did you ever know that he was interested in 
purchasing property in that area? 

A. Yes, sir. [294] 

Q. How did you determine that? 

A. Well, at the time when we started his ma- 
chines out picking, he was talking about the cotton, 
how good it was, and he said he would just like to 
own a place out in that particular part of the 
country. 

Q. That was when? 

A. The first day that I ever met the man. 

Q. Did you ever have subsequent conversations 
with him about the property out there? 

A. Yes, sir, several of them. 
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Q. Did you ever discuss the Shepard property 
with him? A. Yes, sir. 

Q. Do you recall when that first came up? 

A. Well, that was the first time I ever met the 
man, we were talking about land out there, and T 
told him I had heard this was for sale, and he was 
more than anxious to buy a piece of property in 
that particular part of the country, and he asked me 
to find out for him? 

Q. Did you do that? A. Yes; soir: 

@. How did you go about that? 

A. We talked and discussed the farm and the 
eotton I had there, which was a very good crop, 
whieh was something he wanted this land for, and 

Mr. Shepard was in bad health at that particular 
| time, and T heard his land was for sale, or [295] he 
was talking about selling it, and I asked Elmer, and 
he told me it was. 

Q. Did you advise Mr. Otto of that fact? 

A. Yes, sir. 

Q. Did you ever discuss the Shepard place itself 
with Mr. Otto at any time? A, "Mies, Sin. 

Q. Do you recall approximately when that was? 

A. Oh, well, that was probably at different times 
during the fall there, which is from the first time T 
met the man until he bought the place, it was just a 
steady routine, going over and over every time he 
was with me, we was talking about the vallev and 
the land, Mr. Cameron’s place and Elmer’s place. 
It was adjoining. 

Q. Did you ever have any discussion about. the 
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water supply in that area? A. «Yes, Sime 

Q. Do you recall when you had that discussion? 

A. That was several different times. 

Q. Can you recall any of that specifically, when 
you discussed the wells? 

A. One afternoon we were sitting there at home, 
and we were talking about Mr. Cameron’s well. 

@. Who is “‘we’’? 

A. Mr. Otto and I. And talking about the wells, 
and he [296] asked me about these pumps in these 
wells. He said he was not familiar with them, and 
he asked me if J was. And I told him I had seen a 
lot of them pumped in 20 years. He wanted to know 
if it would go dry. I told him I hadn’t seen any go 
dry yet. You never know. We discussed matters 
there, and I told him we had a little silt condition 
there at that particular place, and talked about the 
gravel packing, and I even started the well for him. 

Q. That is Mr. Cameron’s well? 

A. Yes, sir. And the well was started several 
different times during the fall, and he was there 
picking. I had a little alfalfa I had to water several 
times, and I had to start my motor every other morn- 
ing, because after you get your regular drawdown of 
your well—I had an overhead tank for domestic 
use—so when vou get your well drawed down the 
silt would start. 

Q. On this particular occasion when you started 
the well for him, Mr. Gordon Cameron’s well for 
Mr. Otto, did you have any further discussion about 
the production of that particular kind of well? 
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A. Well, we was talking there on the actual pro- 


| duction of the water, that is something T can’t tell 


how much water is coming out of the well, and he 
said was there enough water there to take care of 
the cotton crop down there, which was very true, 
there was enough water there. [297] 

@. Did you ever discuss the silt condition any 
further with him? 

A. The only thing, each time we were talking 
there there was silt, and he did ask me about what 
it cost to pull a pump and go into that, so I told 
him there it would take $1,000 or more, which you 
had to do on account of this silt would cut the bowls 
out of the pump. 

Q. How do vou know it would cost a thousand 
dollars ? 

A. We had had this one pulled out, and I had 
seen several pumps pulled, just the general routine 
of the farming, you have to do those things. It won’t 
set there forever without being repaired. 

Q. Have you ever had any experience with 


pumps? 
A. Yes, sir, I drilled quite a few. 
Q. For whom? A. Gordon Cameron. 
Q. You had worked with him? A. Yes. 
Q. Did you ever discuss Elmer Shepard’s well 
at any time with Mr. Otto? A. Yes, sir. 


Q. What, if anything, did you say to him with 
regard to that? 

A. He asked me, ‘‘How is Elmer’s well in com- 
parison with this one’’? [298] 
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And I said, ‘‘No difference between the wells that 
T can see. I can’t see any difference at all. However, 
Elmer’s well will clear up a little faster than Gor- 
don’s will, the silt condition there.”’ 

Q. Did you ever know Mr. Ed Diebert? 

A. I knew Ed. His last name I couldn’t recall, 
a brother-in-law of Mr. Otto’s. 

Q. Did he do any work around that area at that 
time? 

A. Yes, sir, he was driving a cotton picker. 

Q. Do you know if he ever made any investiga- 
tion of the property? A. Yes. 

Q. What do you know? 

A. He was down looking at the soil, and he also 
taken and got some jars and cans from me to take 
some soil samples to Mr. Otto to take to California. 

Q. Did you know Mr. Haas? 

A. I met the man, yes sir. 

Q. Do you reeall when Shepard sold the property 
to Mr. Otto? 

A. I remember the conversation he had up here 
at this court that night. 

@. You were present at that time? 

A. Yes, sir. 

Q. Who was there that evening, if you remem- 
ber? [299] 

A. Well, there was Mr. Shepard, Mr. Otto, Mr. 
Haas, and Ed, he come in later, the other fellow 
there, and myself. 

@. Do you recall whether or not on that particu- 
lar occasion, what the general conversation was, if 
you can remember, Mr. Wood? 


ee) 
CO 
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A. Well, they was talking about the land, but it 
seemed that Mr. Otto and Mr. Haas, they wanted 
more cotton base, and Mr. Shepard told them no, 
he wouldn’t let any more cotton go with the place 
other than what the ground held of its own. So then 
they kept talking. They talked a little while, and 
went on, but they still wanted more cotton. 

He told them no. Then they said the payment 
was too high. And Ilmer told them, well, he couldn't 
see any need of cutting his payments down too low, 
on account of he could lease his land for more or as 
much as the payments. 

He told them he would put some improvements 
on this place. 

Q. Who made that statement about improve- 
ments ? A. Mr. Otto. 

Q. Go ahead. 

A. And if he could reduce the payments down 
they would do some improvement on the place, 
which was a home, and a half-mile of concrete ditch. 

Mr. Rehnquist: We will object to that on the 
grounds of the parol evidence rule. The Option, and 
the Escrow Instructions [300] are both in evidence. 
We feel it shouldn't be varied. We move it be 
stricken. 

The Court: Somebody has testified to that. I 
ean 't remember. 

Mr. Rehnquist: They have already testified to 
it twice, your Honor, on questions asked of Mr. 
Haas. 

The Court: It is in the record. 
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Mr. Rehnquist: ‘The answer was no, your Honor. 

The Court: Before? 

Mr. Rehnquist: Yes. 

The Court: I don’t remember that. All right. 
It is written in the record. I suppose that would 
control if it is a written instrument. 

Q. (By Mr. Burch): After the deal was closed, 
did you have any occasion to assist Mr. Otto on the 
property ? A. Yes, sir. 

When was that? 

That was when he first started his pump. 
Do you recall approximately when that was? 
That was in April of 1955. 

Who started the pumps, Mr. Wood? 

I started the pump going myself. 

Who laid out the tubes, if any were laid out? 
There were a number of tubes laid out, and 
Hl Mice [301] he and Ed laid them out, as far as I 
know. The tubes were laid out when I got there. 

Q. How many tubes were there? 

A. There was possibly 100 tubes, or better. 

Q. When you started up the pump, did it work? 

A. Yes, sir. 

Q. What did you do then? 

A. Let the water build up a little bit in the 
ditch, and started the tubes going. 


POPOPOPO 


@. How many did you start? A. 
Q. Did you get them all running? 
A. Yes, sir. 


Q. Did you do any more that particular day, 
then? 
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A. No, just told him, showed him, and tell him 
how the water was to go, and how it helped to watch 
it. But he didn’t stay. As T reeall, he was gone, and 
he was very pleased with the well, and stood there 
and told me how proud he was of the plaee, which 
it is a nice place, very nice. 

Q. Did you have occasion later on to do any more 
work on the property ? A. « Yésesnn 

Q. THow long after you started it? 

A. I heheve 10 days or better. 

Q. Did you have a chance to observe whether 
the well [302] was working at. that time? 

An ey Gee SIT: 

Q. Did Mr. Otto have a conversation with you 
about it at that time? 

A. Only that he was still happy. 

@. Was it, to your recollection, 72 tubes you 
started that first day for him? 

A. That is right. 

Q. Mr. Wood, do you recall ever doing any work 
on the discharge pipe on that particwlar pump? 

A. Yes, sir. 

Q. Do you recall approximately when that was ? 

A. TI believe it was around, it was between the 
12th and the 18th of October of 1954. 

Q. There has been some testunony that a bonnet 
and flange were welded on there in February of 
1954. Do you know anything about that ? 

A. It was February, yes, sir. I was the man that 
done the welding, myself. 

Q. Who did you work with on that, if vou 
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worked with anybody ? A. Mark Makin. 

Q. What did you do? 

A. He wanted just a little hood welded on there, 
so we welded the hood on. [303] 

Q. Did you do any other work besides weld the 
hood on? : 
A. Yes, sir. We put a little flange out there. We 
cut a piece of tin about 3 inches on the bottom, and 

tapered it off to a piece hitched on the bottom. 

@. Where did you put that? 

A. I left a little space at the bottom for this 
particular little piece of tin to set there, to hold the 
water up over this cooling system of the pump. 

@. Who requested you to do that? 

A. Mr. Makin and I, we were just down there, 
so we decided it for ourselves. We thought it would 
be a good idea, and stuck it in there. 

Q. That was in February, 1954, is that correct? 

A. Yes, sir. 

@. Have you ever seen anything like that before, 
in your experience ? A. Yes, sir. 

Q. Is that a common oecurrence ? 

A. That is a common occurrence. You just take 
and check your valve, and you find those hoods on 
many a well. 

Q. Did you ever have oceasion to sound that 
particular well? 

A. Only just this one time we was down there, 
there was a string hanging in the well, and Mark 
and I was down there when they had the pump out 
of it repairing the bowls. [804] 
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That was when? A. That was in 1954. 
What time in 1954? 

IT believe that was in July. 

What did you do in regard to sounding ? 
They had a string hanging there with a 


-POPOOS 


: beight on it, and there was three balls of twine, so 


T picked this string up and lifted it up and down in 
the well, and it was very free. 

Q. Do you know how much length of string 
there was on that? 

A. Three balls of twine with 300 feet to the 
spool. It could have been 300, or maybe a little less 
or a little more. It was bought for 300 feet of twine. 

Q. That would be approximately 900 feet? 

A. Right. 

Q. Were you there when the floods hit in 1955? 

A. Yes, sir. 

Q. Where were vou working in the valley at 
that time? 

A. Iwas four miles south and a mile east of Mr. 
Otto’s place. 

Q. Did you have the opportunity to observe con- 
ditions generally in the vallev as a result of those 
rains? me “sire did. 

Q. What was that condition? 

A. It was just a flood had come in there, and it 
was [305] just pitiful how deep the water was. The 
valley was a solid lake of water. 

Q. What did it do to the property you were 
working on at that time? 

A. It just practically washed it away. 


— oe 
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Q. Who was the owner of that place? 

A. Frank Bernard, and Jimmie Fulton, Lon : 
Massingale has the lease on it. 

Q. Did you have a chance to observe Mr. Otto’s 
place? : 

A. No, I didn’t get down to Mr. Otto’s place, 
but I was by there shortly afterwards, that is, the 
upper end, by the corner of his place, then out by 
Mr. Cameron’s place, the only way we could get out 
at that particular time. 

@. Why was it there was no other way? 

A. Too much water. The place was washed away. 
We couldn’t get out. In fact, I was water-bound for 
three weeks. 

@. You shut your water off, you say? 

A. Yes, sir. 

Mr. Burch: You may cross-examine. 


Cross-Examination 
By Mr. Rehnquist: 


@. Would you state again for me the name of 
your employer last summer? Was it Fulton? 

A. Jimmie Fulton, and Frank Bernard. They 
are the land owners. Lon Massingale was my em- 
ployer. [806] 

@. And they raised cotton last summer ? 

A. Yes, sir. 

Q. About how many bales to the acre did they 
make, do you know? 

A. They didn’t make two bales to the aere. 
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@. low much short of two bales? 

A. That I don’t know. I never checked into that 
cotton. 

Q. Would you say it was one and three-quarters ? 

A. Well, approximately a bale and a half. 

Q. That was in spite of the rain? 

® Yes, sir. This was stub cotton. It wasn’t 
planted cotton. There was a difference then. 

Q. They hadn’t planted any cotton, it was just 
stub ? 

A. We had gone and replanted, but it was stub. 

Q. Would you tell me once more about that 
spool you put in the well. What was at the end of 
the twine? 

A. On the end of the twine, I didn’t see that, 
sir, but there was—Mr. Makin and Mr. Shepard 
had tied a spring onto it which was heavy, you 
know what I mean, you can tell if there is some- 
thing on the end of anything, and it was very free. 
I picked the string up myself. 

Q. While it was down? ee Yeswair 

Q. You testified you worked on this discharge 
pipe; first I believe you said it was the week of 
Oetober 12th [807] 

A. I made a mistake. 

Q. Now, it was the week of February 12th to 
18th? 

A. Between the 12th and the 18th. Not the 12th. 
Between that and the 18th. 

Q. How do you remember the day? 

A. We was picking cotton out there, to be exact. 
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We had the welder out there from the rig of Mr. 
Cameron’s. We welded two trailers, one for Young 
and one for Elliot, and this welder was there, so we_ 
welded the hood on. | 

Q. They were picking cotton in February? 

A. They were picking cotton on this particular” 
place of Mr. Shepard. 

Q. How does that happen to remind you of the | 
date, the fact the trailers were welded. 

A. Well, they just finished the weld on there, 
and the welder was there, and I did this welding. 

Q. Did you make a mental note that this was 
the week of February 12th to 18th? 

A. No, I didn’t make a note that it was Feb- 
ruary 12th to 18th. 

Q. You just recollect it now, is that correct? 

A. Well, pretty close, yes. 

Q. Did you say you were working for Gordon 
Cameron in the Harqua Hala Valley in 1950? 

A. I was working for Gordon Cameron in 
1950. [308] 

Q. Not in the Harqua Hala Valley? 

A. No, sir. 

Q. When did you start working for him out in 
the valley? 

A. In 1954. I believe it was 1954. 

Q. How long have you lived there in Buckeye, 
Mr. Wood? Is it Wood or Woods? A. Wood 

Q. How long have you lived in Buckeye? 

A. Off and on I have lived in Buckeye for the: 
past 18 years, Buckeye or Gila Bend. 


—" 
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Q. You are quite well acquainted with Mr. 
Shepard ? A. Yes, sir. 

Q. How did you first meet Mr. Shepard? 

A. That was sometime ago. I knew Elmer, and 
have seen the man just hike anybody, you know what 
I mean, and gone more or less like friends, Jike 
you or anyone else would meet a man. Sure, you 
just lived here so long that you just—— 

Q. Hlow long ago was that? Do you have any 
idea? 

A. I don’t have an idea. Quite a ways back. 

Q. Would it be ten years you say you have 
known him? A. Oh, yes. 

Q. Do you see him quite frequently ? 

A. Sometimes it is a year before I see Elmer. 
Sometimes it has been two or three years before I 
have seen Elmer. 

Do you see him frequently on occasion? [309] 
Not here lately, no. 

On other oceasions have you? a Sith 
At other times, have you seen him frequently ? 
Just when he had the ranch there, we was 
neighbors. We neighbored quite a bit. 

Are you subpoenaed today ? 

T was subpoenaed the 17th. 

You were subpoenaed for the 17th? 

Yes, sir. 

Your oceupation now is farm laborer? 

Yes. 

How long have you had that job with this 
par Bs thr: outfit in Gila Bend? 


POoore 


,OPOPOPO 
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A. I -went down there a couple of months ago. 

Q. What did you do before that? 

A. Iwas with Mr. Massingale, and I was out in 
the valley there for Mr. Harrison a short time. 

Q. How long were you with Mr. Massingale? 

A. One year. 

Q. With Mr. Massingale one year, and how long 
were you with Mr. Harrison? 

A. I was there, and got another boy started 
with Mr. Harrison a little over two weeks. 

Q. Who were you with before that? [310] 

A. Mr. Cameron. 

Q. And you were with Mr. Cameron about four 
years ? 

A. I was with Mr. Cameron from the spring of 
1950. 

Q. Who are you with now? 

A. United States Government on the border of 
Mexico. 

Q. How long were you on the border? 

A. Two years. 

Q. What did you do before that? 

A. Iwas ranch foreman at Gila Bend for Mr. 
Sisson, worked for Mr. Sisson ten years. 

Q. You had occasion to help Mr. Otto start the 
water in the spring of 1955? A. Yes, sir. 

Q. How long were you over there that first day ? 

A. I was there long enough to start the pump 
and get the hose to running. 

Q. Give me some estimate of time. 
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A. Probably three hours. When I got the hose 
to run I stayed around probably three hours. 

Q. It was ten days after that you came back? 

A. Yew sir. 

Q. You weren’t there at all in the intervening 
period ? 

A. I was just across the fence several times, 
until I left Mr. Cameron and went over to Mr. 
Massingale’s. 

Q. Could you see across the fence the number of 
tubes [311] Mr. Otto had out? i Yee, 


@. About how far is that? 

A. From the fence to where his ditch was? 

Q). ies 

A. Approximately a couple hundred feet. 

Q. Did you say there was water going through 
72 tubes? A. Yes, sir, two-inch tubes. 

@. And did that continue for all of the three 
hours you were there ? AL Ves, sir. 


Q. You don’t know how much, you don’t know 
how many tubes were running after you left, I 
suppose ? A. I didn’t go back and check. 

Q. Mr. Wood, how did you happen to be present 
at the motel that night of the conversation you have 
described to us about Mr. Otto buying Mr. Shep- 
ard’s property ? 

A. My. Otto and Mr. Haas was out there, and 
I was there when they was talking about the deal. 
so they invited us m, so I went in with Elmer. 

@. You came in with Elmer? A. Yes, sir. 
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Q. When those 72 tubes started up, Mr. Wood, 
did you see any of them at all stop? 

A. Yes, sir. [312] 

Q. How many of them? 

A. There was just a very few which they didn’t 
let the water raise high enough in the ditch. They 
started to start the tubes a little too fast. Then you 
have always got to go and regulate your water, re- 
gardless. 

Q. Some of those tubes did start? 

A. Yes. I started them all, and they were all 
running. 

@. Then they stopped after that? 

A. When [I left, there was 72 tubes running. 

Q. They were all running water through them? 

A. Yes. 

Mr. Rehnquist: That is all. 


Redirect Examination 
By Mr. Burch: 


Q. Did you have occasion to assist Mr. Otto in 
starting his cultivator? 

A. His furrowing out rig, yes. They wanted to 
rig up the cultivator, and they wanted to furrow 
out, so I was helping them. 

@. When was that? 

A. About ten days after I started his pump I 
was over there. 

Q. To rig the cultivator? 

A. My. Shepard’s brother flew in that afternoon 


ee 
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I was there and picked Mr. Otto up and flew him 
back to Buckeye. [813] 

Q. They had already been working on it? 

A. They had probably 8 or 10 rows ahead of it, 
so they asked me to come over and rig up the fur- 
rowing out rig. 

Q. What was the purpose of that? 

A. So they could run more water for their 
planting purposes. 

Q. At that time they had enough water? 

A. Yes, sir, they were water happy. 

Q. ‘That is all you saw, 2-inch tubes? Were there 
any stoppers in those tubes? 

A. When I got down there we’d taken all those 
out. Mr. Otto helped me pull those inch-and-a-half 
plugs out of those 2-inch tubes. 

Q. So you were running full 2-inch tubes? 

A. Full 2-inch tubes. 

Mr. Burch: That is all. 

Mr. Rehnquist: We have no further questions. 

Mr. Burch: May the witness be excused ? 

The Court: He may be. 


(Witness excused.) 


346 Elmer F. Shepard, et ua., vs. 


LYMAN MILLER 
called as a witness in behalf of the defendants, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Burch: [314] 


Will you state your name, please? 
Lyman Miller. 

Where do you live, Mr. Miller? 
Phoenix, Arizona. 

What is your occupation ? 

I would say I am a mechanic. 

Who do you work for? 

Arizona. Engine and Pump Company? 
What kind of work do you specialize in? 
Mostly in pump and gearhead work. 
Do you recall doing some work on the pump 
at iiiriar: Shepard’s farm in late July of 1954? 

A J do, 

@. I have a statement here from State Tractor 
with regard to that work. That was the job you did, 
is that correct? 

A. That is right. We pulled it out and overhauled 
the bowls. 

Q. What was the nature of the work you did on 
that pump at that time? 

A. Well, we replaced the impellers and the shaft- 
ing and the bearings in the bow], and did some line 
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shaft work on it. 
Q. You personally either did the work or over- 
saw it done, is that correct? 
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I did the bow] work, yes. 

All that work was done in your shop? [315] 
Absolutely. 

Who reinstalled it, then, in the well? 

At that time, State T'ractor’s boys. 

And did you have occasion to see how it 
= after it was reinstalled ¢ A. IL did. 

Q. Had you ever seen that well before, Mr. 
Miller? A. Thad. 

Q. When did you first observe it? 

A. When it was new, first put in, and I in- 
stalled it. 

@. You had charge of the pump work at that 
time, too, is that correct? 

A. I wouldn’t say in charge of it. I am more or 
less troubleshooter for them, look after stuff like 
that. 

@. Had you had other occasions in 1953-1954 to 
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see that particular well? A. Yes. 
Q. You were familiar with it? Kos Ves: 


Q. After the installation and repair work you 
did in July, 1954, did you see the well when it was 
- turned on and the water pumping? Aw Wes, 

Q. Was there a difference between the appear- 
ance of the water and its production at that time, 
and your other observations [316] of it? 

A. Not that could be noticed. 

Q. Would you say that was a complete overhaul 
of the pump ? 

A. Yes, I would say that was a complete job. 
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Q. What actually is done to restore a pump in 
a case like that? 

A. It is pulled out, the line shaft checked, the 
bearings checked, and the howls opened up. They 
are assembled, each bowl in itself is an assembly, 
and they are all pulled apart and inspected, and any 
parts that can be replaced up to as good as new is 
replaced. 

Did you do that on this particular job? 

We did. 

Were you satisfied with your work? 

Yes. 

Is there any basis on which you can judge 
how long such a repair job will last, Mr. Miller? 

A. No, there isn’t any that I could base on it. 
There is several conditions to take into considera- | 
tion. 

Q. Did you ever have another occasion to observe | 
that particular well and pump? : 
A. Not after it was started, when it was over- 

hauled. 

Q. Did you have any occasion in 1955 or 1956 to 
look it over? [317] A. No. 

Mr. Burch: You may cross-examine. 


OPore 


Cross-Examination 
By Mr. Rehnquist: 


Q. You didn’t replace the bowls in July, 1954, 
did you, Mr. Miller? A. The bowl itself? 
@. Yes. A. “Noy sim 
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Q. Did you sce the pump installed in the well 
immediately before it was pulled for this job? 

A. You mean when it was first installed ? 

Q. No, sir. Immediately before this job in July 
of 1954, did you have occasion to see the well 
in action ? 

A. No, I never seen the well pumped. 

Q. At that time, you mean, or did you ever see 
the well pumped ? 

A. I have seen the well pumped. 

Q@. But not at that time? 

A. Not just immediately before the pump was 
pulled. 

Mr. Rehnquist: We have no further questions. 

Mr. Burch: May the witness be excused ? 

The Court: He may be. 


(Witness excused.) 


Mr. Burch: Mr. Kimes. [318] 


WILLIAM KIMES 
ealled as a witness in behalf of the defendants, hav- 
ing been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Burch: 
Will you state your name, please? 
William Kimes, IX-i-m-e-s. 
What is vour job? 
J am a service man. 
Who do you work for? 


Pore 
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A. Arizona Engine and Pump Company. 

Q. How long have you been employed with 
them ? A. Since a year ago November. 

Q. Who did you work for prior to that? 

A. State Tractor and Equipment Company. 

@. Those two organizations are side by each 
out here at 17th Avenue, aren’t they ? 

A. More or less, yes. 

Q. Your company formerly was with State Trac- 
tor, is that right? A. That is right. 

@. Did you have occasion in your capacity as a 
service man to ever go to the farm of Elmer 
Shepard during the years 1953 and 1954? 

A. Yes, sir. [319] 

Q. What was the nature of your contract for 
work, what did you do? 

A. Primarily check service on the engine. 

Q. How often did you do that during the 1954 
season ? 

A. At the time we had it set up for a two-week 
check out in that area. With a rainy condition like 
it was at the end of the year, it figured out about 
once a month checking service on it. 


Q. How about the pump, how often would it be — 


checked ? 

A. Well, that was about every three weeks or 
once a month check service on the engine itself. 

Q@. When you went out to see his equipment, 
what did you do? 

A. Check, set the valves, mag, gas pressure, gas 
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mixture, take care of any other trouble, any other 
trouble I would see. 

Q. Did you routinely do that with the Shepard 
equipment? A. Sure. 

Q. To your personal observation, in what kind 
of repair was that equipment kept? 

A. It was in pretty good shape. 

Mr. Bureh: Cross-examine. 


Cross-Examination 
By Mr. Rehnquist: 


Q. Did anything ever go seriously wrong with 
that engine, [320] Mr. Kimes? 

A. Seriously, itis a hard statement to make clear 
to people that don’t know engine kind of work. We 
had one head that would either burn a valve or drop 
a valve. I wasn’t on that job. It was in the first 
season, under warranty from the manufacturer. 

Q. That would have been in 1953? 

A. It was the first year, I believe, but other 
than that it was just minor tune-up work, mostly. 

Q. Other than that, it was just minor standard 
service operation ? A. That is right. 

Mr. Rehnquist: We have no further questions. 
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Redirect Examination 
By Mr. Bureh: 


Q. There was, as I understand, someone did the — 
checking prior to your time with the company? 

A. Yes, sir. Actually, I think I made, according © 
to the records, I think I made about three checks © 
when we first installed the engine, and the one 
salesman that was working with us at that time 
made four checks after that, and the rest of them I 
have taken care of. 

Q. It was your procedure, then, 1 takeqiigit 
anything was needed, to furnish it, is that correct? 

A. "Thatis right. [321] 

Q. That was whether Mr. Shepard was there or 
not? A. That is right. 

Q. And did you do that? 

A. I certainly did. 

Mr. Burch: That is all. 

Mr. Rehnquist: That is all. 


(Witness excused.) 
The Court: We will have our afternoon recess. 
(Afternoon recess was taken.) 


The Court: You may continue. 

Mr. Burch: Your Honor, I would lke to recall 
Mr. Miller for just one more question. 

The Court: All right. 
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LYMAN MILLER 
recalled as a witness in behalf of the defendants, 
having been previously duly sworn, testified as fol- 
lows: 
Further Direct examination 


By Mr. Burch: 


Q. Mr. Miller, did you ever have oceasion to 
consult with Mr. Mark Makin in regard to that par- 
ticular pump you have testified you worked on on 
occasion ? 

A. Yes, I have talked to Mark about it. 

Q. Do you recall when that was, approximately ? 

A. Well, that was sometime before 1954. 

Q. The well went in in 1953, as I understand it, 
is that [3822] right? A, Thais is 27eht, 

Q. Did you have occasion to discuss with him 
specifically cooling the gearhead ? 

A. I think T have. 

Q. Can you tell us what you advised him in that 
respect ? 

A. Mark mentioned to me that the gearhead 
was running awful hot, and in that particular head 
we have a cooling coil there to cool it. I suggested 
that to get more water up there and better cooling, 
that he form a pressure on the head, to get better 
cooling. 

Q. How did you advise him to do that? 

A. I advised him on the butterfly deal, where 
you could pull the butterfly around and crowd it 
and form a pressure, or he could use a siphon to 
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siphon the water through the head, or he could 
put a pipe in it. 

The pipe would be inside of the discharge pipe 
right in front of the pump head, and would be stick- 
ing into the flow of the water, so it would create a 
pressure as the water flowed through the discharge 
pipe, and create pressure in the head. 


Q. The object was to get an obstruction in the 


pipe to back up the water to cool the gearhead ? 

A. There had to be something to create pressure 
on the head, some kind of a device in order to cool 
the head. 

Mr. Burch: That is all. [823] 

Mr. Rehnquist: We have no questions. 

Mr. Bureh: Thank you, Mr. Miller. 


(Witness excused. ) 


Mr. Burch: Mr. Shepard. 


ELMER F. SHEPARD 
called as a witness in behalf of the defendants, 
having been previously duly sworn, testified as fol- 
lows: 
Direct Examination 
By Mr. Burch: 


Q. Mr. Shepard, I believe you have testified 
previously under cross-examination, is that correct? 

A. Wes. 

Q. Recalling now the year of 1954, do you recall 
vour first serious conversation with either Mr. Otto 
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or anyone else with regard to the sale of your 
property ? 

A. The first serious conversation was in the 
motel at Buckeye. 

Q. Did you have a prior conversation on your 
property with Mr. Otto? 

A. A short conversation, yes. 

Q. What were the circumstances regarding that ? 
What were you doing that particular day? 

A. I was busy picking cotton and hauling the 
cotton in, and so we made a date for later to meet, 
at a later time. 

Q. And that date was that evening, is that cor- 
rect? [824] A. That evening of that day. 

Q. Had you had a notice that Mr. Otto and Mr. 
Haas were coming out on that particular date to 
see you? ae INTO, 

Q. Had they ever advised you before that time 
they were contemplating buying your property ? 

A. No, other than at one time Mr. Otto had 
asked me what I wanted for it, but he didn’t make 
any further commitment. 

Q. And you met them that evening in the motel ? 

a Wha is*ficht. 

Q. And as I understand, the Option was signed 


the next morning? Ae §=Wes: 
Q. That all took place approximately with a 
24-hour period, is that correct? A. Yes. 


Q. That was your total negotiations with them ? 
A. That is it. 
Q. Had vou made any offers or inducements with 
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them to purchase your property prior to that time? 

A. Any what? 

Q. Any offers to them? Had you made any offers 
to them at all? A. No. 

Q. And when you met at the motel with them, 
who was present? [325] 

A. Mr. Haas and Mr. Otto, and Ernest Wood, 
and myself, and then this other brother-in-law was 
there part of the time, Ed Diebert, or Diebert. 

Q. Did you ever at any time make any guaran- 
tees to them as to the production of the well? 

A. No, sir. 

Mr. Rehnquist: We object. It calls for a legal 
conclusion. I ask that it be stricken. 

The Court: All right. State what was said. 

Q. (By Mr. Burch): What did you say with 
regard to the production of your well, Mr. Shepard, . 
if anything? 

A. I told them that I couldn’t estimate that, 
that they could count the tubes, and they might come 
to a conclusion by the number of tubes. 

Q. Did you ever give them any approximation of 
the number of tubes you used on your property ? 

An» Ves: 

Q. What was that? 

A. Well, we usually start with 70 or better, and 
as the season progresses, we would reduce down 
a heavier flow of water. 

Q. How long a row did you irrigate out on your 
property ? A. A mile. 

Q. Is that a normal length to irrigate? [3826] 
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A. No, it is not. It is about double what is usually 
innigated, or maybe four times as long, probably. 

Q. How many acres did you plant in 1953 out 
there? A. .Let’s see. 4953, 211 acres. 

Q. <And in 1944? 

A. Let’s see. 1953 was 320. And 1954 was the 
next year. [t was 211. 

Q. How did you irrigate that acreage? 

A. With the well. 

Q. Did you ever use water from any other 
source ? 

A. Yes, I used water on the 1954 crop from 
Gordon Cameron. 

Q. For how long a period was that? 

A. I don’t remember exactly. Probably ten days. 
We were a little behind. We buckled the two wells 
together after we had it reinstalled. 

@. Did you get a crop that year, in 1954? 

ie ENS. 

Q. What was the condition of your well as you 
observed it at the end of the 1954 season? 

A. Good condition. 

Q. Did you use it at all between the end of 1954 
and spring of 1955, when Mr. Otto took over? 

A. No. 

Miresurgh: I think that is all. [327] 
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Cross-Hixamination 
By Mr. Rehnquist: 


Q. Did you use water from anybody in 1953, 
Mr. Shepard ? A. Yes. 

Q. Who was that? 

A. That was Jimmie Harrison. 

Q. How many bales to the acre did you make 
in 1953? 

A. I don’t have that record. I had a tenant 
farmer at that time. 

Q. Was it as much as one bale to the acre? 

A. I couldn’t say, because I actually don’t know. 

Q. Have you previously testified in a deposition 
that it was three-quarters of a bale to the acre? 

A. It could have been. I don’t know exactly. 

Q. Are you familiar with the expression ‘‘head’’ 
when it is used in connection with the siphon tubes ? 

A. How was that again? 

q@. Are you familiar with the expression “‘head’’ 
at which a siphon tube is being run? 

A. No, I don’t believe so. 

Mr. Rehnquist: J have no more questions. 


Redirect Examination 
By Mr. Burch: 
Q. You haven’t received your payment this year 
under the terms of your contract, have you? [328] 


A. No. 
Mr. Burch: That is all. 
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Reeross-Hxamination 
By Mr. Rehnquist: 


Q. You did receive your payment, did you not, 
of $2,000 on the Option, and $18,000 from the title 
company for last vear? 

A. $2,000 plus 18,000, that is right. 

Mr. Rehnquist: That is all. 

Mr. Burch: ‘That is all. 


(Witness excused.) 


Mr. Bureh: We rest, your Honor. 
The Court: Any rebuttal? 
Mr. Relinquist: Yes, we will call Mr. Otto on 
rebuttal. 
ERNEST OTTO 
ealled as a witness, for rebuttal, having been previ- 
ously duly sworn, testified as follows: 


Direct Examination 
By Myr. Rehnquist: 


Q. Mr. Otto, you have heard Mr. Wood’s testi- 
mony this afternoon ? “A. Yes. 

@. You heard him testify vou stated vou were 
pleased with the property in April. 19535? 

A. Yes, I heard him say that. [329] 

Q. And vou heard lim testify they were running 
72, full tubes of water in April, 1955? 

A. Yes. 
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Q. Did you ever make a statement about being 
pleased with the property, to Mr. Wood? 

A. No, it was just the opposite. 

Q. What did you say to Mr. Wood? 

A. After J found out it wouldn’t run as many 
pipes as they told me it would, I told him it looked 
like I got hooked on this place. 

Q. How long have you been farming, Mr. Otto? 

A. About 20 years. 


Q. Is it ordinarily necessary for you to call some-— 


body in to hook up a cultivator for you? 

A. No, I don’t believe so. 

Q. You are capable of doing that yourself? 

A. That is right. 

Q. I believe you have testified earlier that as of 
June first, you expected a crop of about two and a 
quarter bales to the acre? A. That is right. 

Q. If that crop had materialized, would you have 
spent any more money in cultivation of the crop 
than you did? A. No. 

Q. What added expenses would you have been 
put to if [3830] the full crop had materialized, that 
you weren’t put to with the crop as it was? 

Mr. Burch: If the Court please, I think it calls 
for an impossible conclusion. 

The Court: Can you answer the question? 

The Witness: Yes. The only added expenses I 
can think of is hauling additional cotton to the gin. 

Q. (By Mr. Rehnquist): And what is the cost 
of that? 

A. About a quarter of a cent a pound. 
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Q. And how many pounds of cotton is it gen- 
erally necessary to haul to the gin in order to get a 
bale of cotton from the gin? 

A. With machine-picked cotton, roughly 1,400 
pounds. 

Q. And was your cotton machine-picked ? 

A. That is night. 

Q. Did you use the same ditch that had been 
on the Shepard property the previous year for 
your irrigations ? 

A. No, it wasn’t the same ditch. 

Q. How did you take care of it, then? 

A. We worked it down and prepared the ground, 
and planted the crop, and then I rebuilt the ditch, 
but it was a ditch just like Mr. Shepard had used. 

Q. It had the same dimensions? [331] 

A. Roughly, yes. 

Q. What would you say was the maximum head, 
using that ditch, that one could get for a siphon 
tube? 

Mr. Burch: If the Court please, this man has 
already testified he couldn’t even estimate the out- 
put of a well. [ don’t think he could testify to what 
a ditch would be that he never used. 

The Court: He may answer. 

The Witness: I would say about 8 inches. 

Mr. Rehnquist: No more questions. 
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Cross-Examination 
By Mar Birrel: 


Q. You knew that ditch had been used the year 
before, didn’t you, Mr. Otto? 

A. Which ditch? 

Q. The one that went from the Cameron prop- 
erty down to yours? A. Yes. 

Q. And you knew Mr. Shepard had used that at 
the time for his cotton crop? 

A. Part of the time, yes. 

Q. JI think you stated your cost of picking and 
hauling would have been a quarter a cent a pound? ~ 

A. No, I didn’t. [332] 

Q. What was that quarter a cent a pound? 

A. Hauling that cotton to the gin. 

@. And you would also have had additional ex- 
pense of pickers? 

A. No. If I run the pickers through at one and 
a half on those bales, it wouldn’t cost any more 
money. 

Q. You stated you could operate that rig? 

A, Vat is tcorreaci: 

Q. You are familiar with what they sometimes 
eall the tumblebug plow? A. That is right. 

Q. Do you remember you were out there and 
pulled the string, and plowed yourself down the | 
furrow ? 

A. Yes. I didn’t pull the string. Someone else 
pulled it. 
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Q. Mr. Wood did come over and hook that rig 
up for you, didn’t he? 

A. No, absolutely not. 

Q. As a matter of fact, it was Mr. Cameron’s 
nig? A. No, we used our own rig. 
You used your own rig? 
We used Gordon Cameron’s planter, not the 


Did Mr. Wood show you about that? 
He showed us about that, because it was a 
Case tractor, and I never used a Case tractor [333] 
before. 

Q. I think you have testified you drilled a new 
well on the property ? 

A. JI had it drilled, yes. 

Q. And you brought water in at that time for 
use in drilling the well, isn’t that true? 

A. No, not me. 


Q. Who did? A. Mr. Cameron. 
Q. He brought in the water the same as he had 
brought it in before from his place ? A. No. 


Q. How was that done? 

A. He let it in from a different direction al- 
together. 

Q. Do you recall now the conversation with Mr. 
Wood in regard to the silt condition of the wells 
out there in that area? 

A. No, I do not recall that. 

Q. You do not recall that? A. No: 

Q. Do you recall your brother-in-law getting 
soil samples from the Shepard property ? 
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A. Yes, he brought them in to me one day. 
Q. That was prior to you and Mr. Haas’ con- 

versation with Mr. Shepard, wasn’t it? 

A. I believe it was, yes. [3834] 

Q. And it is true, is it not, that when you and 
Mr. Haas came over you had never had any real 
conversation prior to that time with Mr. Shepard, 
with regard to the purchase of the property? 

A. We had talked about it, and he told me what 
he wanted. 

Q. You never made any offer? A. No. 

Q. So when you and Mr. Haas arrived on the 
17th of November with $2,000 in your pockets, that 
was the first real negotiation you ever went into? 

A. That is right. 

Q. Those negotiations were closed the following 
morning? A. Following what morning? 

@. You got the option and everything the fol- 
lowing morning in Buckeye? 

A. That is right. 

Q. And then Mr. Haas left immediately for 
California ? A. That is right. 

@. Did you go back with him? 

A. Yes, I believe I did. 

@. And vou were both in a hurry to close that 
deal, weren’t you. at that particular time? 

A. J don’t know that we were in a hurry. 

@. You got Ma. Shepard into the motel that 
evening and discussed the deal, took him to a lawyer 
the next morning, [335] isn’t that true? 

A. No, he took us to the lawyer. 


Cal-Nine Farms, etc. 365 


(Testimony of Ernest Otto.) 

Q. You dictated the terms of that agreement, 
didn’t you? A. No, Mr. Shepard, did. 

Q. He did all by himself? 

A. ‘To Mr. Towner, that is right. 

Q. Asamatter of fact, you paid Mr. Towner that 
day, and have employed him since that time, haven’t 
you? A. Tow was that? 

Q@. You paid Mr. Towner that day, and have 
employed him since that time, haven’t you? 

A. I still didn’t ect that question. 

Q. Strike it. You and Mr. Haas on your ar- 
rival here had already decided in your minds to 
purchase that property, didn’t you? 

A. Well, half way. We were going to find out 
about the deal and what kind of terms it could be 
bought on. 

Q. Your interest was in the finances of the trans- 
action at that time, wasn’t it? 

A. Partly, yes. 

Q. You had already told your friends in Cali- 
fornia you were going to buy the property if it 
could be bought? 

A. The main thing we wanted to do was check 
up on the water phase. 

Q. You hadn’t done that in all your prior in- 
vestigation? [336] 

A. No, beeause I didn’t have the money to buy 
the ranch. 

Q. How long had Mr. Haas been working on it ? 

A. IL would say he worked on it about a week 
after I told him there was a ranch over here that 
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was for sale. I didn’t know what it could be bought 
for, or anything. Then he got several friends and 
got some money. 

Q@. When did you tell him what it could be 
bought for? 

A. I told him Elmer asked $80,000 for the place. 

Q. When did you tell him that? 

A. I don’t remember the date when I told him, 
but when we were talking about the deal. 

@. When you came over you were prepared to 
pay $80,000 for the property as it was, weren’t you? 

A. I guess, yes. 

Q. And on that 17th and 18th, the day you ar- 
rived and looked the property over, and the next 
morning when you drew the Option, your only in- 
vestigation of the deal was your conversation with 
Mr. Shepard, isn’t that true? 

A. Not just the conversation, no. 

@. What else did you do? 

A. We looked over the ranch, and Elmer started 
the well for us, and we Just looked the whole place 
over. 

@. You subsequently had talked to Mr. Cameron 
and Mr. Wood and Mr. Swindle about the property ? 

A. That is rieht. [33a 

Q. You had been observing it some three months ? 

A. No, I didn’t observe it three months. 

Q. You had been on the property? 

A. ‘Twice, I believe. 

Q. Mr. Thiebeau was on the property several 
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A. I believe he was there once when he got soil 
samples for me. 

Q. You had been advised by other people in 
the community what it would produce in the way, 
of cotton crop? 

A. No, not what it had produced, what it was 
capable of producing. He said Elmer never raised 
a crop there. 

Q. He never made any statements as to produc- 


tivity of the land? A. No. 
Q. And you observed yourself the kind of crop 
that was on it? A. Yes. 


Q. You have since the time that you purchased 
the property had an offer from Mr. Cameron to buy 
it for just what you have got in it, isn’t that right? 

Mr. Rehnquist: I object to the question as ir- 
relevant and immaterial on measure of damages. 

The Court: He may answer. 

The Witness: Yes, he offered to buy it after it 
had a good well. [338] Before that he said he 
wouldn’t pay the price on desert land. 

Q. (By Mr. Burch): When did he tell you 
that? 

A. I don’t remember the date. It was prior to the 
new well. 

Q. Do you recall when you had the conversation 
with him? 

A. It was during the summer, this past summer. 

Mr. Burch: That is all. 

Mr. Rehnquist: No questions. 


(Witness excused.) 
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Mr. Rehnquist: Your Honor, the only remaining 
evidence is, and we would like to stipulate to it, 
rather than read it in evidence, is the deposition 
of Mr. Shepard. Rather than read it in, since it is 
being tried by the Court, we would like to stipulate 
that it is part of the evidence. 

The Court: All right. 

Mr. Rehnquist: That is all we have. We rest. 

Mr. Burch: That is all we have. 

The Court: How long do you want. Twenty, 
twenty, and ten? 

Mr. Rehnquist: All right, your Honor. 

Mr. Bureh: That is all right. 

The Court: All right, the Court will stand at 
recess. 

(Case submitted.) [839] 


Certificate 


I hereby certify that I am a duly appointed, 
qualified and acting official court reporter of the 
United States District Court for the District 
of Arizona. 


IT further certify that the foregoing is a true 
and correct transeript of the proceedings had in 
the above-entitled cause on the dates specified 
therein, and that said transcript is a true and cor- 
rect transcription of my stenographic notes. 

Dated at Phoenix, Arizona, this 25th day of Janu- 
airy, Aw. 19a: 

/s/ JANE HORSWELL, 
Official Reporter. 


[Endorsed]: Filed January 25, 1957. [340] 
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CLERK’S CERTIFICATE TO RECORD 
ON APPEAL 


United States of America, 
District of Arizona—ss. 


I, William H. Loveless, Clerk of the United States 
District Court for the District of Arizona, do hereby 
certify that J am the custodian of the records, papers 
and files of the said Court, including the records, 
papers and files in the case of Cal-Nine Farms, a 
corporation, Plaintiff, vs. Elmer F. Shepard, et ux., 
Defendants, numbered Civ—2343 Phoenix, on the 
docket of said court. 


I further certify that the attached original docu- 
ments bearing the endorsements of filing thereon are 
the original documents filed in said case, and that the 
attached copies of minute entries, and of docket entry 
of January 10, 1957, are true and correct copies of 
the originals thereof remaining in my office in the 
city of Phoenix, State and District aforesaid. 


I further certify that the said documents, to- 
gether with the original exhibits transmitted here- 
with, constitute the record on appeal in said case 
as designated and the same are as follows, to wit: 


1. Complaint. 
2. Answer. 


3. Amended Complaint. 
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4. Amended Answer, as shown in transcript 
(pages 2 and 3 of Reporter’s Transcript of Record). 


5. Minute entries of May 17, May 18 and May 21, 
1956 (proceedings of trial). 

6. Reporter’s Transcript of Record. 

7. Minute entry of November 23, 1956 (Order 
for Judgment). 


8. Plaintiff’s Proposed Findings of Fact and 
Conclusions of Law (being the same as document 
No. 11). 


9. Defendants’ Objections to Proposed Findings ; 


of Fact and Conclusions of Law. 


10. Minute entry of January 10, 1957 (Order 
overruling objections to findings, ete.). 


11. Findings of Fact and Conclusions of Law. 


12. Clerks’ Civil Docket Entry of Judgment, 
January 10, 1957. 


13. Motion for New Trial. 


14. Minute entry of March 1, 1957 (Order deny- 
ing motion for New Trial). 


15. Notice of Appeal. 
16. Statement of Points on Appeal. 
17. Deposition of Elmer Shepard. 


18. Order Extending Time to File Record and 
Docket Appeal, dated April 15, 1957. 


19. Stipulation Designating Record on Appeal. 


: 
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I further certify that the original exhibits ad- 
mitted in evidence are transmitted herewith as a part 
of this record on appeal, as designated, to wit: 
Plaintiff’s Exhibits 1 to 19, inelusive. 


Defendants’ Exhibit A. 


Witness my hand and the seal of said Court this 
12th day of June, 1957. 


[Seal] /3s/ WM. H. LOVELESS, 
Clerk. 


Memorandum of Clerk’s fees for preparing rec- 
ord on appeal, charged appellants: $4.00. 


[Endorsed]: No. 15599. United States Court of 
Appeals for the Ninth Circuit. Elmer F. Shepard 
and Kathryn Shepard, His Wife, Appellants, vs. 
Cal-Nine Farms, a Corporation, Appellee. Tran- 
script of Record. Appeal From the United States 
District Court for the District of Arizona. 


Filed: June 14, 1957. 
Docketed: June 24, 1957. 
/3/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15599 


ELMER F. SHEPARD and KATHRYN i 
SHEPARD, His Wife, 
Appellants, 
VS. 


CAL-NINE FARMS, a Corporation, 
Appellee. 


APPELLANTS’ STATEMENT OF POINTS® 
UPON WHICH APPELLANTS INTEND 
TO RELY UPON THEIR APPEAL 


The appellants above named, who have perfected 
an appeal to this Court from the judgment of the 
United States District Court for the District of 
Arizona, rendered January 10th, 1957, and the 
Order of said District Court denying said appel- 
lants-defendants’ Motion for New Trial, which said 
Order was entered March Ist, 1957, intend to rely 
upon the following points wpon their appeal to this 
Court: 


1. The District Court did not have jurisdiction 
in the matter because the plaintiff-appellee was not 
a proper party plaintiff. 

2, Such judgment is not justified by the evidence, 


and is contrary to law. 


3. The District Court has not made adequate 
findings of fact upon the issues and pleadings of 
evidence. 
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4. The Findings of Fact proposed by the plain- 
tiff-appellee and signed by the District Judge do 
not warrant the Conclusions of Law made and 
signed by said District Judge and do not support 
the judgment. 

Oo. Plaintiff-Appellee’s Findings of Fact Nos. 2, 
4,6, 7, 9, 10, 11, 12, 13, 14, 16, 17 and 18 are not sup- 
ported by any evidence, competent or otherwise. 

6. Conclusions of Law Nos. 1, 2, 3, 4 and 5, 
proposed by the plaintiff-appellee and settled and 
signed by the District Judge do not, nor does one or 
more of them, contain a correct statement of the 
law applicable to the factual situation presented by 
the evidence. 

7. he District Court failed to apply the proper 
measure of damages. 


KRAMER, ROCHE & PERRY, 


iby /s/ @. . BURGH, 
Attorneys for Appellants. 


[Endorsed]: Filed June 24, 1957. 


